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Introduction to Module 10
Business and the Law

The small scale business manager is expected to have basic knowledge about the country’s 
legal requirements on issues such as marketing, employment and the law.

Topic1, discusses key issues such as what employment is and the Botswana Employment Act; 
the employment contract, overtime and employee categories.  When you become familiar 
with these ideas, it is hoped that you will be able to manage your small business more suc-
cessfully.  Experience shows that managers who are aware of what the law says, avoid com-
mon misunderstanding found between employer and the employee.

Topic 2 examines one of the most important issues in business management.  Without excep-
tion, every business is marketed in one way or the other.  Examples of marketing include the 
name of the business itself, packaging of products, advertising, talking to customers, to name 
but a few.  Business managers who lack the basic knowledge about marketing and the law 
could find themselves experiencing problems.  By going through this topic, your management 
skills are likely to be improved.

You will find the ideas discussed here more meaningful if you relate them to personal experi-
ence.  We have include business experiences (case studies) from life for that purpose.  You 
are free to share views with people who are interested in business such as family members or 
business people like you.
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Topic 1
The Law of Employment

Introduction
Most of the successful entrepreneurs do not work all by themselves. It is most likely that they 
employ somebody, and as the business grows they probably employ more people. You may 
have heard about the Department of Labour. Do you know what its role is? Do you know 
what the law says about the minimum wage to be paid to employees?  How much should 
somebody who works overtime be paid? I guess you are beginning to see that there are  
several questions to employers, that need answers. Every entrepreneur is bound by the law of 
employment. For that reason, we select for discussion some of the basic ideas of law that the 
small scale business manager needs to know.

Learning Objectives
After working through this topic, you should be able to:

 distinguish the different categories of employees•	
 explain the role of employer and employee•	
 interpret the law of employment  correctly•	
 quote some of the laws from the Botswana Employment Act•	

Contents List
1.1  What is employment? 2
1.2  What is the law of employment? 3
1.3  The Botswana Employment Act 4  
1.4  The contract of employment  7
1.5  Terminating the contract of employment 8
1.6  Overtime 9
1.7  Leave 9
1.8  Employee categories 10
1.9  What we have learnt 13
1.10  Glossary 14 
1.11 Self-assessment exercise 14
1.12 Suggested answers to activities 15
1.13 Answers to the self-assessment exercise 16
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1.1  What is Employment?
Although the word employment is very common, business managers often experience  
problems	explaining	what	it	means.	I	have	received	a	whole	range	of	definitions	about	the	
word employer from entrepreneurs. The business manager needs to be able to explain the 
meanings	of	words	commonly	used	in	the	field	of	employment	in	a	manner	that	is	acceptable	
to the law.
To employ is to give work to somebody for payment. The work that somebody does is called 
employment. An employer is that person who provides work or employs somebody and 
either remunerates or undertakes to remunerate such a person. A person who is employed or 
works for an employer, and is entitled to remuneration is known as an employee.  
Remuneration means any payment in money or in kind made to the employee. The  
remuneration of employees is stipulated by the Commissioner of Labour from time-to-time. It 
is communicated to employers in writing.
In	my	discussion	with	officials	from	the	Ministry	of	Labour	and	Home	Affairs,	many	of	the	
problems and disputes between employers and employees arise from the lack of  
understanding by employees of what it means to be employed. On the other hand,  
employers they may not understand what it means to be an employer. In particular, employers 
do not remunerate appropriately for two possible reasons. Firstly, they may not know the  
basic minimum wage rates. Secondly, they do not know the different categories of  
employees. Now work on the following activity to check on your present understanding of 
employment issues, then read on for more information.

 
Activity 1A
Use your business as the basis for answers.
1. What is the hourly rate you are supposed to pay your worker? Tick the  
 appropriate box.
 I know    I do not know
2. How many hours should your employee work per day?
 I know    I do not know
3. How much should the employee be paid at the end of the month?
 I know    I do not know
4. How much should the employee be paid for working overtime?
 I know     I do not know 
5. Suggest one problem you might face with the law if you do not know the  
 answers to these questions.  _____________________________________
_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
______________________________________________________________

If you know the right answers, then you will have no problem with the law. You are 
likely to be a good employer, leading a team of satisfied employees. You will find  
suggested answers to this activity at the end of the topic. 
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Remember that businesses are grouped differently for purposes of hourly rates of payment. 
What are some of these groupings?  List any three that you know.

(a) ______________________________________________________________________
(b) ______________________________________________________________________
(c ) ______________________________________________________________________
(d) ______________________________________________________________________

Thatís a good starting point. Letís now look at The Law of Employment.

1.2 What is the Law of Employment?
A law refers to the rules established by authority to regulate the behaviour of individuals.  In 
Botswana, the two authorities that pass laws are the parliament and the local authority. Laws 
that govern employment practices are known as labour laws.
A law is passed by act of parliament, and applies to businesses within the country. Your local 
authority, e.g. the city council, the town council, or the district council can come up with laws 
that regulate labour practices in your community. Such laws are known as by-laws.
The	law	of	employment	specifies	rules	relating	to	a	number	of	issues.	It	also	defines	impor-
tant terms such as: employer, employee, remuneration, casual employee, seasonal employee,  
ordinary working hours, overtime, and so forth. The rules governing different businesses are 
also spelt out. Such rules regulate how a type of business should be managed as far as  
employment is concerned. I am aware that for some of you, this may not be anything new, 
but it helps to refresh your knowledge so that you uphold good labour practices. In the next  
activity, lets share your personal experiences.

Activity 1B
1. Suggest any one regulation from the Employment Act that applies to your 
  business.
 (a)  Business type  
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

 (b) Regulation 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
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2. Suggest one by-law that applies to your business
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

Discuss your answers with your colleague. I have also given suggestions at the end 
of the topic, which you can use to compare with your answers. 

There are many regulations and by-laws that can be cited.  Remember that by-laws are  
applicable to a particular community, and are drawn up by the local authority.

 
1.3  The Botswana Employment Act

The Botswana Employment Act (chapter 47:01) of 1984 replaced the one for 1982. Later 
there was the Employment (Amendment) Act, 1992 and currently there is an Employment 
(Amendement) Act, 2002.  Categories of businesses to which  
employees belong are listed, and these include:

Wholesale and Retail Trades
Hours of work: Not more than  8.5 hours in any one working day, or a total of 47.5 hours in a 
week of 5.5 days.
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Manufacturing, Service, and Repair Trades
Hours of work: Not more than 9 hours in any one working day, or a total of 45 hours in any 
working week of 6 days.

Hotel, Catering, and Entertainment Trades
Hours of work: Not more than 8.5 hours in any one working day, or a total of 51 hours in any 
working week of 6 days.

Garage, Motor Trade and Road Transport
Not more than 9 hours in any one working day, or a total of 45 hours in any working week of 
5 days.
Conditions applicable to all categories

 Public holidays shall be treated as paid public holidays.•	
 An employee shall earn not less than 24 consecutive hours in the course of each  •	
 week as weekly rest period.    

Entrepreneurs have to know what they are to abide by the laws governing employment such 
as minimum wage rates.  The rates are regulated, from time-to-time, by the Commissioner 
of Labour. Let us look at the minimum wages below to help us attempt activity 1C.  These 
minimum rates came into force from 1 May 2006.

Now, check your understanding by doing this activity.
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Activity 1C
In this activity, we are looking at Mrs Mongale’s General Dealer
1. To which category of business does she belong?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

2. What is the maximum number of hours that her employee should work in  
 one day?  
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3. How much should she pay the employee for the maximum hours worked  
 per day?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

4. How much should she pay the employee in a week of 5 1/2 days? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

5. How much should the employee be paid at the end of the month?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

6. Mrs. Mongale’s employee has worked for two weeks without getting the  
 rest period prescribed by the law. How much time should the employee be  
 given to rest?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
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This activity involves simple calculations. By working through it, you get the much 
needed practice that will help you gain some experience in calculating wages for 
your workers.  Answers are given at the end of the topic. 

1.4 The Contract of Employment 
A contract is a legal agreement that you as the employer make with an employee. Section 15 
of the Employment Act says that contracts of employment may be oral or in writing,  

expressed or implied. This means whenever you engage somebody to work for you, you 
will have entered into a contract. In your opinion, what should be agreed upon in a contract? 
Quickly, jot down any four things you would include in a contract.
(a) ______________________________________________________________________
(b) ______________________________________________________________________
(c) ______________________________________________________________________
(d) ______________________________________________________________________

You probably listed remuneration and hours of work as some of the important points. 
What happens if you fail to pay the worker what you agreed upon, or the worker does not 
observe hours of work?
Section 21 of the Employment Act refers to that as breach of contract. The employer is 
deemed to be in breach of contract if he/she fails to meet his/her obligations e.g. non-payment 
of wages. Similarly, the employee shall be deemed to be in breach of contract if he /she is 
absent from work without the consent of the employer. Breaching contracts often leads to 
misunderstandings between employers and their employees. In legal language, such  
misunderstandings are known as trade disputes. As you will agree, there are many causes of 
trade disputes.  I invite you to share your experience here.

Activity 1D
List any five trade disputes you know of or have heard about. 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
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The disputes you listed probably led to many inconveniences for the business  
manager. That could have led to loss of time, profit, and possibly loss of temper.  At 
the end of the topic, I listed a number of disputes. My suggestions and your personal  
experience should combine to give you better understanding of the nature of trade 
disputes. We shall discuss one or two of the commonest ones below.

 
1.5 Terminating the Contract of Employment
One of the commonest trade disputes in our country is unfair dismissal of employees. Unfair 
dismissal refers to the situation where an employee alleges that his employment contract has 
been terminated without any just cause. We can identify three ways in which contracts can be 
terminated.

(a) Normal termination
According to the Act, an employee is considered to be a weekly employee if his / her wages 
are paid weekly; a monthly employee, if his / her wages are paid monthly. Under normal 
circumstances, to terminate the contract, the employer or employee must give a weekís notice 
(for the weekly employment); and a monthís notice (for the monthly employment).

(b) Termination without notice 
An employer may terminate the contract of employment without notice by paying the  
appropriate wage in lieu of notice. On the other hand, the employee may terminate the  
contract by paying to the employer an amount not less than the wage appropriate to the  
period of notice required. For example, a weekís wage if employed weekly, and a monthís 
wage if employed monthly.

(c) Termination in special circumstances 
Section 26 of the Employment Act states that the employer may terminate any contract of 
employment without giving notice, or making any payment, where the employee is guilty of 
serious misconduct in the course of employment. It must be clearly understood that serious 
misconduct does not include the suspicion you might have that the employee is guilty. You 
have to prove beyond any shadow of doubt that the employee has actually committed some 
serious offence.  Before terminating employment, the employer should also consider verbal 
warning followed by written warning.
Let’s	now	reflect	on	the	issue	of	termination	of	contract	by	working	on	this	activity.
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Activity 1E
1. My employees should understand the three conditions of termination of  
 contract discussed above. Tick the appropriate response.
    Yes   No  
 
2. In your type of business, for which two circumstances would you terminate  
 the contract without notice, but still pay the employee? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3. To what extent do you think employees abide by the condition of  
 terminating the employment contract after giving notice?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

4. For what three special circumstances would you terminate the contract of  
 an employee without pay?    

     ________________________________________________________________________
     ________________________________________________________________________
     ________________________________________________________________________
     ________________________________________________________________________

Responses will differ according to the type of business, but as a guide, suggestions 
are given at the end of the topic.

1.6 Overtime
The term overtime refers to the excess hours worked above the stipulated ones in a particular 
trade as detailed in Section 95 of the Employment Act. The rate of pay for overtime hours 
shall not be less than 1 1/2 times the hourly wage. However, should an employee be requested 
to work during his/her 24-hour rest period, Section 98 of the Act states that the employee 
shall be paid, at least, double the wages he/she would have been paid had the work been done 
during an ordinary working period.

1.7 Leave
The issue of leave is often misunderstood.  We need to say a word about annual leave and sick 
leave. Section 99 of the Employment Act talks of leave with pay. It states that every employer 
shall grant to every employee employed by him/her, in respect of each period of twelve  
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monthsí continuous employment, not less than 15 working daysí leave with basic pay. 
Concerning sick leave, Section 100 of the Act talks about paid sick leave. It spells out that 
any employee who has been in continuous employment for not less than 12 months is entitled 
to	14	days	sick	leave	in	a	year.	This	is	on	condition	that	a	medical	officer	has	recommended	
that.	Where	the	medical	officer	certifies	that	the	employee	requires	to	be	hospitalised,	such	
sick leave (with payment) shall not exceed 30 days in any year. 

Activity 1F
Suppose you were managing a Security company, how much would you pay a 
security guard who:
(a)  works 8 ordinary hours
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

(b)  has accumulated 14 hours overtime in a fortnight where he has worked 82  
 ordinary hours.
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

(c)  worked 44 ordinary hours in one week, but was called due to an  
 emergency, to work 5  
 hours during his rest period. 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

Answers to the activity can be found at the end of the topic. 

1.8 Employee Categories
As already pointed out, businesses fall into different categories. In some businesses, you may 
need to employ somebody for as long as there is a job to be done. It could be for a month, a 
week, or only a day. In some cases it will be during a particular season in the year.  The law 
views such employees differently because they are not in continuous employment. The  
following are some of the employee categories.
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(a) Casual employee
A casual employee is any day worker who is employed by the same employer on not more 
than three days in any week. Cite two situations in your business for which you would hire 
casual employees.
___________________________________________________________________________
__________________________________________________________________________
___________________________________________________________________________

(b) Day worker
A day worker is an employee who hired to and paid on a one day at time basis i.e. he/she 
works and gets paid for one day.  The employee gets a day job whenever it is available.   
Suggest	two	examples	of	employees	who	are	classified	as	day	workers.
___________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________

(c) Shift worker
The shift worker changes times of work. When employed in a continuous activity, such a 
worker is expected to work a maximum shift of 8 hours excluding overtime.
For which situations are shift workers required? Cite any two from your experience.
___________________________________________________________________________
__________________________________________________________________________
___________________________________________________________________________ 
(d) Seasonal worker
A seasonal worker is an employee who receives earnings from a seasonal business. However 
one ceases to be a seasonal worker if his/her employment continues with one employer  
beyond eight months. Suggest two examples of seasonal employment.
___________________________________________________________________________
__________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

There are times when there is an emergency. Emergency work	can	be	defined	as	work	that,	
owing to some unforeseen circumstances, is required to be done without delay. In your type 
of business what two examples of jobs would you classify as emergency work?
___________________________________________________________________________
__________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
The responses you gave will guide you in making informed decisions about the way to treat 
employees in different categories. This exercise should help you understand  whether you will 
be engaging an employee for continuous employment or in another category of  
employment.
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It is, not at all possible to capture everything the Employment Act says within part of this 
module. You are, therefore, strongly advised to gain access to the document if you want to 
be a successful business manager and employer. We shall conclude this topic with an activity 
that	helps	you	reflect	on	what	we	have	covered	so	far.

Activity 1G
Tick the appropriate box against each of these statements.
Statement           I know  I don’t know
1 I know what the law of employment is  
2. I know who passes laws  
3. I know when the current Botswana  
 employment Act was published  
4.	 I	know	how	to	define	key	words	 
    about employment  
5.  Iknow the hourly rates to be paid  
 in my category of business  
6 I know what sick leave for my  
 employees involves  
7.  I know the number of annual days  
 leave my employees should get  
8. I know what the law says about  
 employing people who are under age  
9. I know how to calculate wages  
10. I know the different categories of  
 employees  

It is necessary to have the required knowledge for all these important items and 
many others that were not covered in this topic. Remember that in the event of a  
crisis, the courts will not accept your ignorance of the law as a valid excuse. Go back 
to the activity. In cases where you ticked that you don’t know, I strongly advise that 
you go to your nearest labour office and familiarise yourself with the regulations. 
No answers are given to this activity as it is a mere checklist that is personal, and is 
aimed at helping you build up confidence when it comes to employment matters.
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Read the following experience by Mr Kgaimena who owned a liquor restaurant.

M.r. Kgaimena’s case
Mr. Kgaimena owned a liquor restaurant in Moshupa. It was a very busy restaurant. He  
engaged Lesedi as a barmaid. Lesedi worked 10 hours every day for six days a week. The 
two agreed that since Lesedi was given free accommodation and free meals, she would  
receive only P2.00 per hour. Lesedi was very happy with this arrangement since she  
considered herself lucky to have secured a job. There were many school leavers in the village 
who were looking for jobs. Besides, she wanted to help her mother with money for food and 
school fees for her brothers and sisters.
She worked happily for two years under those conditions. One day her boyfriend told her 
that she was not being paid according to the law. She was overworked and underpaid. Lesedi 
didnít see the point, and didnít want to do anything about this. She liked Mr. Kgaimena and 
regarded him as kind of a father. Without informing Lesedi of his intentions, the boyfriend 
went to report the matter. When the employer and employee were called, Mr. Kgaimena was 
asked to pay Lesedi overtime and the full amount as back pay for 24 months. The law did not 
recognise that free accommodation and free meals are part of the stipulated minimum wage 
rates. It was a lot of money for Mr. Kgaimena to pay.

From this situation, you can see the need to stick to the law. Failure to do that can cause  
problems as happened in the case of Mr. Kgaimena and Lesedi.
In the space provided, write your own brief description of a situation in which a business  
person was caught up in a trade dispute and the employee or employees took the matter up 
with	the	labour	officials.	Share	this	experience	with	an	interested	party,	and	say	what	you	
learn from it.
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

 
1.9  What we Have Learnt
In this topic, we learnt a number of issues about the law of employment. The following are 
some of the issues we covered.

 What the law of employment is.•	
 Examples of laws from the Botswana Employment Act that apply to  •	
 different business types.
 The minimum wage rates for different categories of employees.•	
 Ways of terminating employment contracts.•	
 Employees who are employed continuously against those employed for shorter periods.•	
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1.10 Glossary
By-law:    This refers to a law made by a local authority.
Categories of employment: Categories of employment refer to different types of jobs.
Contract:    An employment contract is the agreement between employer  
     and employee. 
Crisis:	 	 	 	 A	dispute	that	is	difficult	to	resolve.
Dispute:    Disagreement between employer and employee.
Emergency work:  Work that should be done urgently.
Entrepreneur:   A person with business ideas which he/she puts into practice.
Notice:    A term used to refer to the intention of either employer or  
     employee to terminate employment.
Offence:    An act that is against the law.
Terminate:   When you terminate an employeeís job, it means you bring it  
     to an end.
Venture:    A business undertaking, e.g. a Kiosk is referred to as a  
     venture.

1.11 Self-assessment Exercise   
Answer True or False

1. By-laws are passed by Act of parliament.
2. The employee engages somebody for remuneration.
3. An employee is not paid during public holidays.
4. The Commissioner of Labour regulates minimum wage rates.
5. Employment contracts are not in written form only.
6. Breach of contract refers to the understanding between employer and employee.
7.	 Conflicts	between	employer	and	employee	are	also	known	as	trade	disputes.
8. The employee can be dismissed without pay  for serious misconduct.
9. An employee who does a piece-job for you is a seasonal worker.
10. The Botswana Employment Act also applies to South Africa.
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1.12 Suggested Answers to Activities
Activity 1A
My response is based on the motor repairs business
1. I do not know
2. I do not know
3. I do not know
4. I do not know
5.	 Employees	will	be	dissatisfied	and	take	up	the	matter	with	the	labour	 
 department

Activity 1B
1. Business type: - Motor repairs
 Regulation - Employee shall be entitled to  P3.35 per hour
2. No cars to be packed out of business premises for repair. 

Activity 1C
1. It belongs to Wholesale and Retail Trades
2. 8.5 hours
3. P3.35 x 8.5 hours = P28. 48
4. 5.5 days x P28.48 =P156. 64
5. 4 weeks x P156.64 = P626.56
6. 48 hours

Activity 1D
Trade disputes in the motor repairs business

 no payment for overtime•	
 •	 no lunch break
 working on Sundays without agreement•	
 no protective clothing•	
 underpaid but overworked•	

 



16

Small Scale Business Management                                   Module 10 : Marketing and Law  

       ©  BOCODOL 17

Activity 1E
For this activity, I refer to the motor repairs business.
1. No
2. When business has gone down
 Following any major drawback that draws money from the business.
3.	 That	law	disadvantages	the	employer.	It	is	rare	for	an	employee	to	find	 
 money to pay the employer for terminating the contract without  notice.
4. Stealing from the company.

 Diverting customers from the company for private business.•	
 Continual absence from work without permission. •	

Activity 1F
(a) 8 hours x P3.35 = P26.80
(b) 1.5 of P3.35 = P5.025   
 P5.025 x 14 days overtime =P70.35
 82 ordinary hours x P3.35 =P274.70
 Total = P70.35 +P274.70
           = P345.05
(c) 44 ordinary hours x P3.35 = P147.40         
 P3.35 x 2 (double during rest period) = P6.70
 5 hours x P6.70 = P33.50)
 Total = P147.50 + P33.50
  = P181.00

Activity 1G
It is not necessary to give answers here. Responses will depend on you as 
an individual. The important thing is to make sure that you understand these 
statements by revising what we discussed, and by reading the Employment Act 
itself.

1.13 Answers to the Self-assessment Exercise
1. False   2. False
3. False   4. True
5. True   6. False
7. True   8. True
9. False   10. False
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Topic 2
Marketing and the Law

 
Introduction
In Topic 1, we discussed what the law says about employment. Similarly, there are laws 
passed by parliament about the way we, as business -persons, market our products or ser-
vices. The question is: Why should there be laws about marketing? To answer that question, 
we	should	first	of	all	be	clear	about		what	marketing	means.	Successful	business	managers	
market their businesses in one form or the other.
Marketing refers to the steps taken by the business manager to make customers aware that 
the business exists. You will need to present your business in a favourable way so that people 
want to spend money on what you offer. How, then, does the law come in? You probably 
agree that whatever business you are running or propose to run, there are similar businesses 
in the neighbourhood. For example, if you are managing a take-away food outlet, there could 
well be four or more similar shops near you. Those businesses will be competing for the same 
market	as	yours.	All	of	you	want	to	make	as	much	profit	as	you	can.
The law comes in to regulate and control your marketing practices. It will prescribe how you 
should carry out trade without interfering with the rights of other businesses as well as those 
of customers. Can you think of examples where some marketing practices created problems 
between two businesses in the same trade? When such problems arise, the law will be applied 
to ensure fairness. For that reason, and many others, it is important that you have some  
general understanding of marketing and the law.
Among some of the issues to be discussed in this topic are: advertising practices, defamation, 
unlawful competition, false trade descriptions, and harmful business practices.

Learning Objectives
After working through this topic, you should be able to:

	define	some	of	the	important	words	used	in	marketing	and	the	law•	
 apply such words in managing your own business•	
 follow correct ways of coming up with an appropriate name for your business•	
 explain what harmful business practices are•	
 identify examples of defamation•	
 contribute personal views in response to case studies.•	
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2.1 Business Name and the Law
We shall begin with a situation between two businesses.
Situation 1
Dolly grew up in the city. Her favourite type of sweet was chocolate. She bought lots from 
a business called Swiss Chocolate. She always had a wish to start a sweets shop where she 
would sell chocolate.
When she started working, she saved money and opened a sweets shop in another town. She 
named it Swiss Chocolate. As time went by, some of the customers she served went to the 
original Swiss Chocolate shop and complained that the other Swiss shop in town X did not 
sell real Swiss chocolate. The manager told customers that she did not have another branch in 
town X, and reported the matter to the police.
After checking with the Registrar of Companies, it was discovered that Dollyís business was 
not registered. The law asked Dolly to stop using the name Swiss Chocolate. She had to pay a 
fine	in	addition.

Now, answer the following questions about this situation in the space provided. Compare your 
response with the feedback that is given.

Activity 2A
1. Why would you say Dolly was enterprising? Suggest one reason.
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
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2. Why was it wrong for her to use Swiss Chocolate as the name for her  
 business? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3.	 Why	was	Dolly	asked	to	pay	a	fine? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

4. Do you think the law requires you to register your type of business with the  
 Registrar of Companies in order for you to operate?
   Yes     No

Here is a personal view to the above activity. Also refer to end of the topic for  
suggested answers.

It could be said that Dolly was enterprising for she managed to identify an opportunity, saved 
money and started her own business. One mistake she made was using another company’s 
name. This was, perhaps out of ignorance. The law, however, does not consider ignorance to 
be	an	excuse.	That	is	why	she	was	made	to	pay	a	fine.
It is not a legal requirement to get your business registered, because it depends on the type of 
business. However, it is advisable to get it registered, especially when there are prospects of 
growth. There are many small scale businesses that are not registered, but it is wise to check 
with	your	local	authority	to	find	out	what	by-laws	require.	However,	whether	registered	or	
not, the business is expected to meet these requirements:

Have a name that does not clash with that of a business doing similar trade•	
The name should not cause annoyance to similar businesses. For example, if the •	
hair salon of your neighbour is called A1 Hair Salon, it would be offensive to call 
yours Better A1 Hair Salon.

Why do you think that would be an unacceptable name for your business?  Our next sub topic 
will help us answer this question.

2.2 Defamation
In business management, defamation means attacking the name of another business so that 
customers see yours in a more favourable light. This is often done in spoken or written  
statements. In brief, a defamatory statement is one which tends to lower the esteem of the  
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person or business being referred to. Business managers who defame others do that in order to 
attract more customers thereby increasing their sales. The law regards this as unlawful  
competition. Now read the following situation.

Situation 2
Mr Moyo, Mr Mpukane, and Mrs Makuku run the same type of business. They run liquor 
restaurants. Mr Mpukane has been heard speaking to customers telling them that in the bars of  
Mr Moyo and Mrs Makuku: the barmaids are rude to customers; the toilets are always dirty 
because the two owners cannot afford to buy disinfectants; the furniture is old and  
uncomfortable for customers; and that the two owners underpay their employees.
Some of the customers go and tell Mr Moyo and Mrs Makuku about this. The two take up the 
matter	with	the	local	police	officer	in	charge	of	community	relations.	Mr	Mpukane	is	called	to	
the police station, and given a strong warning never to say negative things about  
his neighbours.

Activity 2B
Read Situation 2 very carefully, then answer these questions.
1. Which words, in your opinion, are defamatory? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

2. Why do you say they are defamatory? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3. How can Mr Moyo and Mrs Makuku prove that Mr Mpukane  made some  
 defamatory statements? 
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

4. How would the defamatory statements affect the other businesses  
 negatively?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________
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5. Do you think it is enough for the law to give Mr Mpukane a strong warning 
  only? Give one reason for your response.
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

Compare your responses with mine. You do not have to agree with me as long as 
you can support yourself. I find all the statements by Mr Mpukane defamatory.  
However, the fourth one sounds more serious to me. The words allege that the other 
businesses underpay their workers. This is a serious allegation for it suggests that 
the two business-persons are untruthful and dishonest. The two can prove that  
Mpukane said defamatory statements by calling on people who informed them, to act 
as witnesses.

The businesses of the two are affected  in a number of ways. Firstly, customers in 
the community might begin to have a negative attitude towards the other two liquor 
restaurants. Secondly, Mr Moyo and Mrs Makuku can lose business. Their sales 
might go down as a result of unfair competition by Mpukane. Finally ,  it is a fair  
punishment since this is the first time Mr Mpukane says this. Tougher measures 
could be taken should he repeat the same offence. Other suggestions for the  
answers are listed at the end of the topic. 
 
We, therefore, refer to any actions or words as defamatory if they:

 interfere with the business of our competitors•	
	are	done	to	achieve	selfish	intentions•	
 can be proved to have a bad effect on customersí attitudes•	
 attack the moral character of the person concerned•	

Now, add any two considerations for defamation from your personal experience.
___________________________________________________________________________
 __________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

Even when allegations are true, the person concerned can sue you for defamation. So far, 
does this help you understand the link between marketing and the law better?
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2.3  False Trade Descriptions
Have you ever come across the word trademark? What do you think it means in the business 
world? Jot down your idea before reading on.
Yes, it is the registered name or sign used to distinguish the goods of a certain business. 
Goods that are sold by a business are also called merchandise. For that reason, a trademark is 
also known as a merchandise mark. The law says that it is an offence to forge any trademark 
that	is,	to	imitate	with	intent	to	deceive.	Before	reading	on,	suggest	any	five	products	whose	
trademarks are well known in your community.
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

In my community, one can easily recognise the merchandise marks for Omo, Surf washing 
powders, Coca-cola,  Fanta, etc. Let us examine  look at the illustration below before we  
attempt Situation 3, 

 
 
Situation 3
In most African countries, nationals are encouraged to start their own businesses. Such  
ventures	are	supposed	to	reflect	that	particular	countryís	encouragement	for	its	citizens	to	
engage in businesses that bring about national pride.
Mrs Masuku got a loan to start  a training institution. She called it Excellent College of  
distance Learning and uses a logo similar to that of Botswana College of Distance and Open 
learning ( BOCODOL), an insitution that is registered Registrar of Companies, and uses a 
trademark that is well known countrywide.
For a while, her business did very well. One day she was surprised to be called to appear in 
court. She was charged for using false trade descriptions. BOCODOL, the original owner of 
the trademark was to be paid a sum of money.  The court warned Mrs Masuku strongly for 
using the an existing trade mark for her business.
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Activity 2C
1. In what ways has Mrs Masuku broken the law of marketing?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

2. Why would you say that what Mrs Masuku does is an example of unlawful  
 competition?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3. What two things do you think Mrs Masuku is ignorant about?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

4.  If you were Mrs Masuku, what would you do to make sure that you come  
 up with a trademark that is acceptable to the law?
______________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

My opinion is that Mrs Masuku has broken the law by using somebody’s  
merchandise mark. It is an offence to apply a false trade description to goods being 
sold. The action is considered unlawful because the registered owner of the  
trademark loses business when customers patronise Mrs Masukuís business  
thinking that it is a branch of BOCODOL.  Unfortunately, Mrs Masuku was not aware 
that she is not allowed to use somebody’s trademark. 

If I were Mrs Masuku, I would find out from other entrepreneurs how to go about it. 
The best thing to do is to approach an advertising consultant. He/she will help you 
devise a label for your product. This way you avoid doing something unlawful, and 
market your business more successfully.
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Activity 2D
Suggest any three symbols in Botswana that you think should not be used as 
merchandise marks. Give a reason for each.
1. ___________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

2. ___________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

3. ___________________________________________________________________

    ______________________________________________________________________
    ______________________________________________________________________
    ______________________________________________________________________

Share your answers with a colleague or somebody who is interested in the way  
businesses are advertised. Check suggested answers at the end of the topic.

2.4 Harmful Business Practices
Something is said to be harmful to the business if, by practising it, the relationship between 
yourself and the customer, or yourself and other business managers becomes bad. You may 
have experienced harmful business practices or heard about them. Suggest any two you can 
recall.

(a) ______________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

(b) ______________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________
___________________________________________________________________________

In every country, the law provides that certain business practices may be prohibited or  
controlled. In many cases, the law does not specify any such practices, but provides that a  
business practice can be investigated wherever need arises. The following are examples of 
harmful business practices.
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Deceiving the customers by, for example, encouraging them to buy a certain  •	
product after informing them that it is genuine when it is not.
Talking badly about other entrepreneurs.•	
Bribing suppliers so that you are the only one able to get a rare product while your •	
competitors cannot get it.
 Bribing customers so that they avoid other businesses doing the same trade as •	
yours.

2.5 What we Have Learnt
In this topic we have examined the link between how we market our business and what the 
law says about that. The following is some of the information discussed:

	 definition	of	words	used	in	the	law	of	marketing•	
 the link between the name you give your business and the law of business•	
 defamation as unfair business practice•	
 false trade descriptions•	
 harmful business practices•	
 a review of case studies.•	

2.6  Glossary
Advertise:  to make the public know that your business exists.
Allegation:  An accusation made against somebody who have done something  
   unacceptable.
Consultant: An expert to whom you go for advice e.g. you go to a consultant if you  
   want to design a suitable trademark or logo for your business.
Defamation: When you attack the good name of another business, we call that  
   defamation.
Esteem:  The esteem of a business is its good name.
Forge:  To deceive by using something falsely e.g. using somebodyís business 
name   in order to attract more customers
Ignorance:  Not having knowledge about something, e.g. the law
Interfere:  When you interfere with somebodyís business, it means causing a  
   disturbance that prevents the prevent the smooth running of business
Merchandise: The goods or products for sale.
Operate:  To run a business.
Patronise:  When customers buy products or service from your business, we say they  
   patronise it.
Sue:   When you sue somebody, you bring that person for trial before the law.
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2.7 Self-assessment Exercise
Answer True or False
1. Advertising and the use of a trademark are examples of marketing.
2. Marketing law helps you to know how best to interfere with other businesses.
3. The Registrar of Companies manages all businesses in the country.
4. An enterprising person works hard to make the business a success.
5. Defamatory statements help build good marketing relations among businesses.
6. Praising products sold by a business is an example of harmful business practice.
7. To sue somebody is to bring him/her before the law for something considered unlawful
8. A trademark is also known as a merchandise mark
9. Merchandise is the service offered at the hair salon
10. To prohibit certain practices is to stop them

2.8 Suggested Answers to Activities
Activity 2A
1. She was enterprising in that she realised a business opportunity and  
 managed to start her own business.
2. It was wrong because somebody was already using that name. Dollyís  
 action would, therefore, deceive customers.
3. Dolly had broken the law of marketing.
4. Yes.

Activity 2B
The two businesses cannot afford disinfectants1. 

Toilets are always dirty•	
Furniture is old and uncomfortableî•	

2. The words are defamatory because they are likely to sway customers from 
  the business being attacked.
3.	 The	statements	are	made	intentionally	to	exercise	a	negative	influence	on 
  the customers.
4. Customers will not patronise other businesses.
5.	 I	think	it	is	enough	because	this	is	Mr	Mpukane’s	first	offence.
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Activity 2C
1. She has taken another businessís name unlawfully.  The law does not  
 allow that practice.
2. This is an example of unlawful competition because the trademark  
 misleads customers and takes away business from BOCODOL.
3. She does not know that it is unlawful to use somebodyís trademark.  
4.	 I	would	find	out	more	information	about	trademarks	from	the	Registrar	of	 
 Companies as well as from the business consultants.

Activity 2D
Three trademarks that should not be used for purposes of marketing business 
are:
 The red cross
 The coat of arms
 The logo used by your local authority

2.9 Answers to the Self-assessment Exercise
1. True   2. False
3. False   4. True
5. False   6. False
7. True   8. True
9. False   10. True


