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Introduction to the Toolkit

Thistoolkit provides a variety of resources designed to assist you in preparing and
offering aworkshop that introduces participants to copyright asit relates to distance
education. It describes the basic features of copyright, identifiesingtitutiond issues and
concerns, and outlines ways to dedl with them. It is gppropriate for:

academic gaff involved in writing and presenting course materials,

adminigrative gaff involved in publishing, purchasing, sdling, and presenting
courses and course materials, and

ingtitutiond gtaff involved in setting up procedures and policies on courses and
course materids through centra adminigtration, the library, or alearning resources
centre.

These workshop materids are arranged into Six topics. Each topic begins by identifying a
number of key terms and issues and ends with an activity which usudly requires some
specific information from the participant specific to thelr ingtitution.

Overheads and handouts highlight the key concepts in each areaand can be used to
generate additiond activities. Y ou can adso expand the key terms and issues identified at
the opening of each topic into handouts. Exhibits provide a standard copyright permission
pro forma, sample contracts for transfer arrangements, and separate activity sheets. Your
handouts should aso include copies of documentation of, for example, nationd legidation
or inditutiona contracts, and other local information required in the activities. These will
need to be customised for each indtitution and group of participants and are indicated in
bold type in the activities.

Y ou should involve your workshop participants in the generation of additional examples,
Issues, and practices that draw from their own experiences. Each inditution and individua
will be operating in the context of their own nationa legidation, and under different
international conventions. Each experiences different infrastructures and approachesto
the lega agpects of copyright. In addition, the nationd and indtitutiona culture will direct
each participant’ s views and expectations. These guiddines offer a generic framework for
the sorts of copyright issues that need to be resolved in a distance education environmernt.
Any workshop on copyright and distance education needs to be based on nationa
legidation and the internationa conventions; consequently, you will need to draw
examples, illugtrations, and practices from that same environment.
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The materias contained in this toolkit are not intended to be alegd course in copyright;
however, they do identify some of the pitfals and problems. There are no ‘ objectives’, no
prescriptions, and no statements of what participants should be able to do as aresult of
having worked through these materids. However, participants will find that the questions
in the activities provide a very useful and comprehensive framework within which to build
a coherent and convenient strategy and approach to copyright practices and procedures
in any indtitution. Participants will need to clarify their podtion under their own jurisdiction
and through specific lega advice. Y ou will need to provide a bibliography identifying
sources of nationd legidation and codes of practice and gppropriate localy available
information to supplement your workshop.

Each time you prepare for aworkshop, you are faced with new audiences, new contexts,
and new challenges. Designing an effective workshop is smilar to desgning an effective
course: the participants needs and contexts come first, and your decisions about what
materia to use and how you will present it depend on what you know about your
audience. The materials are not intended to be an outline of an actua workshop. You
may decide, for example, to change the order of the topicsto suit your participants
needs. Perhaps you will want to identify the key issues from internationa conventionsin
Topic 3 (International Conventions and Nationd Legidation) before you get into the detall
of Topic 2 (Copyright and Distance Educetion). The design of your workshop isaso
influenced by your own experience, expertise, and point of view. Y ou bring awedlth of
knowledge, skills, and understanding to your task. Thistrainers kit can only amto
supplement your own resources and to offer you some ideas and materias that you can
usein your own context.

Christine Swales has spent many years involved in distance education mainly in
Hong Kong, China, and the UK. Her extensive experience has been in the writing
and development of courses and programmes and also their transfer between
institutions. Aswell as addressing overarching concerns, this has also required
detailed attention to issues such as copyright. She currently works for a number of
British institutions on developing their distance learning programmes for home and
over seas presentation.
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TOPIC 1

The Basics of Copyright

Key terms and issues

copyright ~ intellectud property ~ author ~ literary works ~ artistic works ~ musica
works ~ dramatic works ~ copyright protection ~ term ~ public domain ~ economic right
~ licence ~ assign ~ reserve ~ mord right ~ paternity ~ integrity ~ fase atribution

What is copyright and why is it important?

In any teaching and learning environment, but particularly in adistance learning Stuation, a
key issue for teaching and adminigrative saff in the development and presentation of
sudent materidsis copyright. Why?

Ingtructors use awedth of different materids whether they are teaching in aface-
to-face Stuation or operating in adistance context. Many of these materids are
protected by copyright law, which protects the owner’ s rights and outlines
appropriate use for the user.

Using someone e se's materid without their permissonisillegal under most world-
wide jurisdictions and you can be prosecuted.

All organisations, especidly academic indtitutions, must repect copyright laws as
they apply to domestic and foreign environments. International co-operation on
copyright issues is essentid for the continued creation and digtribution of materids,
whether intellectud or physica.

Aswell aslegd and economic factors, morad and ethical concerns arise with copyright-
related issues. These are particularly important in the area of distance learning. As
education codts rise, and learning indtitutions struggle with budgetary redtrictions, more
governments are consdering distance education as an effective dternative to conventiona
face-to-face ingruction. The ways that these distance learning materials are developed,
trandferred, and used are important to al users and originators.

Copyright protection provides creators of origind materids with financid and other
incentives so that they can continue to create new materid without fear of their work
being stolen or misused. Everyone is affected by copyright. Whether you are awriter or
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indructor cregting origind materia, or a sudent or teacher using that materid, you must
respect its ownership. This repect is essential in maintaining a balanced and regulated
flow of knowledge. Copyright laws provide a measure of insurance for the continued
output of origina works and the cretive efforts from which we al benefit.

Claiming ignorance about who owns copyright materid is not acceptable. Primarily, your
own presentations and your own ingtitution, staff, and students will be affected whether
you have originated or bought the materids. In addition, any subsequent transfer of
disance learning materids from one environment to another islikely to fail as ownership
of dl materials must be clear. The agreement mugt indicate what the owner of therightsis
alowing the user to do, under what conditions, and for what remuneration. We look more
closdy a thisissuein the Topic 2 (Copyright and Distance Education).

Definitions

Y ou probably have avague idea of what copyright is and could ask a number of relevant
questions, for example:

What is the difference between copyright and intellectud property?
What do dl the words we generaly associate with copyright mean?
Do they have the same meaningsin al environments and contexts?
What are mord rights and economic rights?

What is the difference between licensng and assigning rights?

What does ‘in the public domain’ mean?

What is plagiarism?

How much materid can | use from a published book, article, or course before |
infringe copyright?

Surely, | can copy materid for educationa use?

What does ‘fair deding’ mean?

We are not selling the copies, we are just providing them to students as part of a
st of learning materids, so surely it is acceptable to use copyright materia?

How do the internationa conventions work across countries and tie in with
gppropriate nationa copyright legidation?
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We have bought course materiads from another indtitution, so surely copyright is
their problem?

The materid is available on the Internet, so surdly it isfine for usto use?

These questions are explored throughout this toolkit. First, though, we look at some
important definitions that will help answer these questions as you proceed through the
workshop. We gtart with ‘intellectua property’.

Intellectual property

Intellectual property isany ‘intelectud’ materia or ‘works of the mind’ belonging to
the origind creator. It is the form and structure in which an idea is presented, for example,
how anovel iswritten — the words, the characters, and so on. It is fundamentd to the
materia. Copyright concernstheright to trade with this materid. Intellectua property is
also protected by trademark and patent legidation. If you recognise the meanings of the
words ‘intdlectud’, which results from creativity, and ‘copy’, which imitates those results,
then you will find it eadier to differentiate between the two concepts.

Copyright

Simply, copyright is the right to control the use of one' s own work. Thiswork might be
literary, artistic, musical, or dramatic. Cregtors or owners of materias have the right
to reproduce their materid for whatever use they seefit. They can give or sl thisright to
others or dlow othersto use the materiad under alicensng arrangement. Y ou should
assume any materid is copyright- protected unless you know otherwise.

Copyright law protects the creator and owner of materid by meking it illegd for
othersto use this origind materia without the crestor’s or owner’s consent.

Copyright law aso protectsthe user of materid aslegd use of copyright materid is
identified. Legd use may involve authorisation to publish the work, to copy it, to
broadcast it, to perform it in public, to trandate or adapt it, to rent it, to make
sound recordings of it, or to use it for other, for example, educational, purposes.
Nationd copyright legidation will specify exactly whet is dlowable under what
conditions of ownership.
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Copyright does not protect the underlying ideaor facts, but only the content and form in
which they are presented. There is no copyright in a conversation. However, if that
conversation is recorded in some way, then the ‘record’, whether it isaudio or written, is
protected by copyright.

Note the following definitions and note aso that items such as computer programs, sound
recordings, typographical arrangements, databases, compilations, and adaptations are
gpecified only in some nationd legidation:

author — has two meanings. the author is the writer (cr eator); the author gives
authority (per mission);

literary — written down: letter, word, list, course, novel, poem, trandation,
compilation, edition, computer program, database;

artistic — anything crafted by an artist in atwo- or three-dimensond form:
painting, sculpture, photograph, illustration, chart, cartoon, typographica layout,
drawing, technica drawing, map;

musical — notes, words, sound of the notes, performer’ sinterpretation, arecording
or broadcast of music; and

dramatic — written words of a play, actor’s performance, arecording or broadcast
of it.

Three conditions must be met before copyright protection is granted under any
particular nationd legidation:

Thework must be origind.

Thework must be fixed, or presented in atangible form such as writing, film, or
photography.

A qualified person mug create the work. A qudified personisonelivingina
country that is amember of the Universal Copyright Convention (UCC) or the
Berne Convention. We discuss these internationa conventions in detail in Topic 3
(Internationa Conventions and Nationd Legidation). These internationa
agreements include most countries in the world. Members are guaranteed copyright
protection, regardless of the country where their work originated or the country
whereit is used. For example, the work of a Jamaican writer would be protected
under Canadian copyright law if it was used in Canada, and the writer would be
entitled to the same benefits that he or she would receive in Jamaica. Under these
internationa agreements, copyright is autometic — once you have ‘fixed' it, it is
yours. It does not have to be registered in any way. Under the Berne Convention,
materid is gill covered by copyright law and protected even if it does not carry a
copyright notice. However, the same protection does not gpply under the UCC.

Copyright and Distance Education 1-4



Normaly, copyright protection lasts for afinite period, or term. Thisterm varies
according to nationd legidation and the type of material. For example, there may be
different terms or periods of protection in nationd legidation:

literary works — often 70 years after the death of the author;
sound recordings and broadcasts — often 50 years after cregtion;
typographical arrangements — 25 years after creation in the United Kingdom; and

databases — often 15 years after creation.

When copyright protection expires, the works become in the public domain, which
means that anyone can use them in any way they like. Do not confuse public access with
public domain. Just because materid is easly available, for example, broadcast or on the
Internet, this does not mean that it isin the public domain. Materid in the public domain is
ether explicitly put there by the owner or itsterm of copyright protection has expired.

In many countries, copyright isan economic or property right; the crestor can earn
rewards from the efforts of their cregtive origindity. In addition, it isamoral right thet
concerns the reputation or professona standing of the creator in the eyes of peers.

Economic rights

Economic rights can be licensed, assigned, or reserved. In dl Stuations,
respongbilities and obligations of dl parties should be outlined in a contract:

A licence isalong-term agreement that alows use of the materid under particular
conditions and payments, but the copyright is retained by the creator. For example,
one university may adlow another univerdty to present aparticular coursein a
particular environment on payment of a per student fee for five years.

In assigning the economic rights, the creator gives the rights of the work in
perpetuity to the new copyright owner with or without remuneration. For example,
one university or an academic writer could assgn the rights of a particular course to
another univerdity with a one-time payment.

Inreserving the rights, the creator withholds certain rights from assigning or
licensing, for example, ontline ddivery of materiads. The originating university may
license the print rights, but not alow the user to deliver that particular course
eectronicaly.
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Moral rights

Three important mord rights are normally identified in nationd legidation:

Pater nity isthe right to be identified as author or cregtor of the work. This right
must be asserted in writing.

Integrity isthe right not to have the work atered (as, for example, in the colour
reproduction of a painting), presented in an unsuitable context, or otherwise trested
in a‘derogatory’ manner.

False attribution isthe right not to have the work wrongly ascribed.

Mord rights remain with the creator and cannot be passed on to another copyright holder
when assgning the economic rights. Mord rights are said to be ‘indlienable’ . Note that
there are no mord rights for works carried out in the course of employment. Mord rights
may become more of an issue with eectronic forms of awork, which can be easily
modified. Attribution is sometimes unclear with on-line materids.

Copyright and Distance Education
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Activity 1.1: The Basics

Investigate precise details of your national copyright legidation:
How areliterary, artistic, musica, and dramatic forms of copyright identified?
Are computer programs and databases included in the legidation?
Are economic and mora rights identified?
Which mord rights are identified?
What are the various terms of copyright protection for different types of work?
Wheat internationa convention isyour country following?

Can you envisage any particular problems that might be encountered in your
environment?

What are the latest developmentsin this area?
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TOPIC 2

Copyright and Distance Education
Key terms and issues

distance learning ~ face-to-face ~ fair use ~ fair dedling ~ educationd use ~ origind
material ~ warranty ~ plagiarism ~ referencing ~ libellous ~ obscene ~ blasphemous ~
negligent mis-statement ~ liabilities ~ third party copyright ~ transfer of materias ~ media
~ multiple copyrights

Implications

Copyright isan issue for al teaching Stuations. But what is the particular Sgnificance of
copyright in distance lear ning? In aface-to-face teaching Stuation some use of
copyright materid is dlowable without permission as the lecturer physicadly ddiversthe
content. However, in adistance learning environment dl the materials are delivered
directly to the student through some medium; consequently the materid must be copied,
and thus copyright laws must be followed. Any preparation, use, or transfer of materias
in digtance learning needs careful scrutiny.

Some nationd copyright laws specificaly address distance learning issues, for example,
and so dlow:

smultaneoudy broadcasting lectures on closed circuit televison to remote
campuses as an extension of face-to-face teaching, but not a different timesto
these locations or to other remote |locations;

copying acertain amount of copyright materid, with a blanket payment through
nationa collecting agencies, or both;

using copyright materid in setting and answering examination questions; and

‘displaying’ and *performing’ in an educationd setting, which may or may not
extend to a distance learning environment through, for example, closed circuit
broadcast, or transmission on a protected I ntranet.

Y our own copyright legidation may spdl out fair use, fair dealing, or educational use,
which will dlow you to use certain materids in adistance learning aswell as aface-to-
face Stuation. However, once you transfer the materid or use transferred materia from
another jurisdiction you will dmaogt certainly be in breach of copyright. If you have been
alowed to do certain things in a face-to-face Situation, do not assume you can also do so

2-1 Copyright and Distance Education



in adisance learning Situation; it is unlikely that you can. Third party materids that could
legdly be used in aface-to-face Stuation are likely to require copyright clearance. We
look in detall a third party copyright later in thistopic.

Indtitutions dedl with the complexities of copyright by adopting a variety of gpproaches
and range of procedures for face-to-face and distance teaching. We cover some of these
in Topic 5 (Indtitutiona Implications and Procedures). However, regardless of the
approaches to copyright, both producing and using indtitutions have certain obligations to
protect al parties.

Original print material

Aninditution producing course materias needs to ensure that it owns or has
permission to usedl the materid thet it is ddivering to its own students or is congdering
sling or licenang to another party. Y ou cannot use or sdl what is not yours unless you
have negotiated and, if necessary, paid for the rights to do so. In addition, the author
should uphold that he or she provides accurate materia of the appropriate quality and
may be required to provide a guarantee or warranty.

Primary areas of concern for an indtitution are:

= intellectual property and origindity of the basc materid,;
= |egal liabilities of content; and
= permission to useany third party material.

Intellectual property and original material

A producer may develop in-house materials using its own staff or hire an outside writer
or developer. What are the problems? The materids are developed by, perhaps, a staff
lecturer who writes part of a distance education course usng his or her face-to-face
lecture notes as abasis. The terms of employment need to be clear that anything created
within or on behdf of the inditution belongs to the ingtitution; otherwise the lecturer will
presume to own the intellectua property. We discuss this areain more detail in Topic 5
(Indtitutiona Implications and Procedures). Perhaps an additiona payment is made; then
the lecturer must relinquish any rights through a separate contract. If the lecturer changes
inditutions, then the rights of the written materias say with the indtitution, and the lecturer
will need to recreate new materids a hisor her next inditution, although the same lecture
notes could form the basis. Externd writers and developers are likely to write under
contract and may assign copyright at the same time as receiving the fee paymen.

Copyright and Distance Education



All authors need to ensure that their materid isoriginal and has not been plagiarised,
knowingly or unknowingly, from another source. The material aso needs to continue to
remain in their ownership. Perhaps they have aready used part of their materidsfor a
published textbook, and have transferred rights to the publisher. In this case, reusing the
same materia would bein breach of copyright. The work aso needsto ber eferenced
properly so that the source of ideas and commentsis clear. A copyright reference dso
protects the work of academics from misuse by others. A comprehensive list of
references following a recognised format and style should be included in dl materids.

Libellous, obscene, blasphemous, and other liabilities

Academic gtaff and writers should teach and write without bias for sex, culture, race, and
religion. In addition, condder the following legd implications depending on the nationd
legidation and details of the employment, or other contract, between the author and the
inditution:

Libdlous statements must be untrue and directed at anamed or recognisable
individua. Y ou cannot defame someone with a true statement. The defamation
must have been published and shown to cause disparagement.

Obscene statements must have a tendency to deprave and corrupt; materid that
ordinary people find lewd or disgusting may not be obscene.

Blasphemous statements must have a tendency to deprave public mordity and to
atack religion usng indecent, offengve, or intemperate terms.

Negligent mis-statement of facts occurs if someone comesto any harm by
following information or ingructions, for example, in alaboratory experiment.

Other liability isimplied as we assume that information is accurate, reliable, and
up-to-date.

Third party copyright

If course materidsinclude any materid from any other source, for example:

atable, figure, or section from atextbook or course;
amap, illugration, or diagram from any published source;
aplay excerpt;

apoem;

a photograph;
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an aticle from journa, magazine, or newspaper;
an extract from a student’s Ph.D. dissertation;
musc;

video footage;

broadcast materid,;

acomputer program; or

the Internet,

then permission needs to be sought from the origina copyright holder of this materid or
the third party.

Generdly spesking, all of these third party materias need clearing for all use, not just for
resdle. However, in some countries and ingtitutions, copying of particular journd articles,
for example, may be alowed for education purposes.

Thethird party might also be astudent. Exercise care if you use a student’ s case study
or assgnment answer as an example; you may need to seek permission from the student.
(We come back to thisissue in Topic 5 (Indtitutiona Implications and Procedures).)

When you seek third party copyright permission, note the pointsin Exhibit A (Third Party
Copyright Pro Forma). Unless you are set up and funded to seek world-wide rights for
al forms of reproduction, resale, and media, you will probably negotiate some kind of
restricted rights that dlow, for example:

use of print materids for saff and registered students only;

use of other media materials for saff and registered students only;
payment on a per copy or per student basis,

use of print materids for restricted local use only;

sde of print materids for one country only;

sde of print materids for Commonwedth inditutions only; or

sde of print materids world-wide.

Asyour primary inditutiond responghility is awaysto your own students and to your
funding body, whether it is public or private, some regtrictions on rights are likely because
of insufficient funds. Generaly spesking, the wider the clearance of rights both
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geographicaly and to include al forms of reproduction, induding eectronic and
broadcagt, then the higher the costs will be. The copyright holders can give whatever
permission they like and charge whatever they like, dthough in particular countries there
may be guiddines for charges for, say, text extracts of aparticular length for educational
use. Perhaps the materid itself also contains third party copyright that has restrictions and
charges, and these must be taken into account.

It isthe author’sresponsibility to identify third party copyright meterial and to usea
tight referencing system for any quoted materia whether or not it needs clearance. It is
likely to betheinstitution’s responsgbility to seek permission to use the materid, to pay
any fees, and to ensure that acknowledgement is given as appropriate or as requested by
the copyright holder. The copyright holder has the right to ingst on the position and
wording of the acknowledgement. If you do not intend to set up a copyright clearing
System on an indtitution-wide bagis, then the author must be responsible for obtaining
permission. This responshbility usudly deters authors from using other people's materid.

If the author is unclear about ownership of any materid, then it should be regarded as
owned by someone e'se, and cleared as such. Some items may be jointly owned by, for
example, an author and a publisher, or by joint authors. Permission will be required from
all copyright owners.

If the copyright owner does not reply, then you cannot take this astacit permission. If
permission is denied for whatever reason, or you cannot afford the fee, then the author
will need to modify the materidsto reflect this. Do not try to ‘ get away withit’ and
publish without copyright permission.

Over time, as you create a system for clearance, you will soon develop a database of
information about contacts, details of agreements, expected payments, and the likelihood
of permission being granted. Using this database, you can advise authors to avoid specific
meteria for which copyright islikely to be either withheld or too expensive.

Transferring print materials

It isdifficult enough to prepare and clear materias for your own inditutiona use; with the
transfer of materias between ingtitutions and jurisdictions, the problems are compounded.
Congder the stuation when a user wants to buy what the producer is not in a position to

s, perhaps because:

initid clearance was for Saff and registered students only;
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thereisachange of ddivery mechaniam — initid dearance was for print only and the
user wants to deliver part of it on-line; or

the user wants to adapt or trandate the work.

In dl these cases, and many others, not only does the copyright owner of the origina
material need to dlow the transfer and subsequent use, but dl third party copyright
owners need to dlow usein the new situation. Asthe producer, you may be prepared to
re-clear the third party copyright materid, in which case you will need information from
the user on issues such as how the materid will be used, the components of the course,
adaptation, number of students, and presentation time. Y ou could then re-clear the
materia on behdf of this one particular client. Or you could re-clear more generdly, say
for printed works for educational use in Commonwedlth countries, and then you will be
ableto sdl to other indtitutions. If you re-clear copyright on behaf of the user, then you
would reflect thisin the contract price. If you are not re-clearing for the user, then you
need to provide details of dl third party copyright holders.

Producers are likely to view the sde and ditribution of materids as a revenue- producing
activity and, as aresult, they often adopt various clearance policies on a country to
country basis and on a course by course basis.

On the other hand, there are severd issues for a user to consider before transferring
materids

Clarify the copyright Stuation for origina and third party materias. Asauser
negotiating with an inditution, you do not want an origind author suddenly
demanding money for what she or he percaives as his or hers, or admitting thet it
was plagiarised. Y ou do not want to unknowingly use third party materias that
have not been cleared and properly acknowledged.

Provide the producer with details of how the learning materias will be used, the
approximate number of students enrolled, the language of ingtruction or intended
trandation or adaptation, and any resale or onward sales you expect. Y our
requirements may fit the origind third party copyright clearances or perhaps they
can be re-cleared on your behalf.

If you are re-clearing third party copyright yoursalf, then you will need to pay fees
to individua copyright holders. If the producer has dready cleared gppropriately,
then thiswill be reflected in the overall contract price. Or, if the producer re-clears
specidly on your behdf, then you will pay the producer directly, who will then pay
the individua copyright holders. Whoever doestheinitid clearing and any
subsequent re-clearing, alot of adminigtrative follow-up is required. And in the
event that permission is denied, which it may be, then the origind materia will need
modifying.
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Note that use of some published materidsis very expensive and you may wish to Smply
avoid usng them. However, as this then becomes adaptation of the course, you will need
to agree with the producer, and include details in the contract. Perhaps you can replace
thisthird party copyright material with other reference materid, or enable Sudentsto
access through alibrary or database. See The Facilitation of Transfer of Learning
Materials Manual, dso published by The Commonwedth of Learning, for more help on
this and related issues.

Media

Some copyright issues are generic, but there are specific complications with audio, video,
broadcast, electronic, and CD-ROM presentations. We look at these in more detail in
Topic 6 (Other Media). Basicdlly, there are many redrictions. Y ou may have no choice
about what you can or cannot use in your territory; or what you can and cannot sell; or
what you can and cannot adapt. The costs of doing anything may be prohibitive.

Y ou cannot change proprietary software, a CD-ROM, or atextbook; you can only useit
‘asis. And you must pay the going rate, dthough you may be able to negotiate a bulk
purchase or copying agreement with the software or publishing house. If atextbook isa
component of your distance learning course, then you will be governed by itsrights, price,
and digtribution arrangements.

In other media, remember that you will need to seek permission from performers for
broadcast materid, and to clear copyright on even incidental music. As a producer,
particularly if you want to sell your materia, you should restrict your authors and
developersto using only essential pedagogic material. Y ou should approach dl these
areas with caution and seek expert advice.

Generdly, if the medium of delivery changes, then dl the copyright issues will need re-
addressing.

Multiple copyrights

Say that you want to include a painting and an accompanying discussion in a print- based
Fine Arts distance learning undergraduate course. How do you do this? Y ou will need an
actua photograph for reproduction in the printed material and the appropriate
permissons. Under copyright law in the United Kingdom, for example, if the painter died
more than 70 years ago, then the painting isin the public domain. If not, then you will
need permisson from the painter or the painter’ s etae. If the painting is owned privately,
then you will need the permisson of the owner; if the painting ison display in agdlery,
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then you will need the permission of the gdlery. Y ou will dso need the permission of the
photographer. So you may have to seek permission from four interested parties.

Smilarly, with photographs you may need the permission of the person who
commissioned the photograph, the photographer, the owner of the negative, and,
depending on nationd legidation, the subjects taken.

With many items that need third party copyright permission, there are multiple copyright
owners. Use of any different mediainvolves many owners as we seein Topic 6 (Other
Media). Permisson from each of them is required before you take any further action.
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Activity 2.1: Copyright and Distance Education

Check your national copyright legidation:

Are any particular approaches for face-to-face teaching specified?
Are any different gpproaches for distance teaching specified?

Are any details, such as use of copyright materids in setting and answering
examindion questions, specified?

Do you have anationd collecting agency that could license you to use materids
under the nationd legidation?

Is there a government body that can offer advice?

Do you have specific content or academic requirements for your ingtitution and the
presentation of its courses?

Do you have specific delivery requirements for your inditution and the presentation
of its courses?

Do you have particular funding requirements that affect how your inditution
operates?
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TOPIC 3

International Conventions and National Legislation

Key terms and issues

Berne Convention ~ Universal Copyright Convention ~ World Intellectua Property
Organisation ~ UNESCO ~ principle of nationd treatment ~ Rome Convention ~
Geneva Convention ~ nationa schedules

Introduction

There are two mgor copyright conventions, the Ber ne Convention and the Univer sal
Copyright Convention (UCC), the combined memberships of which include more than
ninety countries. TheWorld Intellectual Property Organisation (WIPO) mainly deds
with problems of copyright infringement, particularly in video and audio recordings, and
adminigers the Berne Convention. The United Nations Educational, Scientific, and
Cultural Organisation (UNESCO) mainly administers the UCC because it dso includes
human rights issues.

Berne Convention

The Berne Convention isthe older of the two copyright conventions. It was concluded in
1886 and since has gone through severd revisons. Origindly it was cdled the
‘Internationd Union for the Protection of Literary and Artistic Works . The Berne
Convention calls for minimum standards of protection for origind works cregted in its
member countries. In order to remain as members, countries must include these standards
in their domestic laws.

The Berne Convention was set up by agroup of internationa publishers meeting in
Switzerland who were anxious about their works being trandated and reprinted without
permisson. Their am wasto get dl countries to Sgn the convention and agreeto a
minimum standard of protection for copyright holders of literary and artistic works.
Severd countries did not sgn, including, sgnificantly, the United States, which continued
to use non- American published materid within America without any regard for copyright.
Other countries were not alowed to join astheir legd systems functioned differently and
they were not prepared to change.
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The main benefit of the Berne Convention is that works originating in any member country
are subject to the same protection in al other member countries. Thisisreferred to asthe
principle of national treatment. In other words, an author from amember country
would be given automatic copyright protection in al other member countries. Creators of
originad works do not have to gpply for copyright protection in each country — they are
amply granted it as citizens of a member country.

Universal Copyright Convention

In 1952, the Universa Copyright Convention (UCC) was cregted to bridge the gap
between Berne Convention countries and non-member countries. The United States was
the main origind member and sgnatory. The former Soviet Union joined in 1973, and
Chinajoined in 1992. Chinawas a particularly sgnificant sgnatory given that the politica
dogmain China suggests that intellectua property is commonly owned.

Member countries must abide by the conditions of the UCC. However, these conditions
are not as legally bound to domestic laws as those of the Berne Convention. Literary,
scientific, and artistic works are included.

The UCC functionsin the same way as the Berne Convention, but thereisone main
difference. In order to secure copyright protection for original works and to give
copyright notice to others, UCC members must place three items on their origina works
beforeit is protected in dl UCC countries.

the copyright O symbal;
the name of the owner of the work; and

the date of publication of the origina work.

Severd countries are now members of both conventions; for example, effective from
March 1, 1989, the United States signed the Berne Convention.

Both the Berne Convention and UCC wererevised in Parisin 1971.
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Rome and Geneva

In 1961, the Rome Convention addressed the needs of performers, broadcasters, and
record producers. In 1971, the Geneva Convention detailed clauses concerning the
unauthorised duplication of discs, cassettes, and compact discs.

National schedules

Y our nationd legidative body will have its own set of laws that specify detailed schedules
relating to copyright. These schedules will identify issues such as the terms of copyright,
and what is dlowed for individua and inditutiona educational use. Y ou should contact
your nationd legidature for more information.
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Activity 3.1: International Conventions and
National Legislation

Investigate the UCC and Ber ne Conventionsand your national copyright legidation:

What convention pertainsin your country and in those countries with which you are
deding?

How doesthisinternationa convention affect your own nationd legidation?

Arethere any sgnificant points that you should note in rdation to your own nationd
legidation?

Arethere any sgnificant points that you should note in relation to your own
inditution”?
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TOPIC 4

Legal and Financial Aspects of Copyright

Key terms and issues

contract ~ offer ~ acceptance of offer ~ condderation ~ Sgnatory ~ transfer of materias
~ direct sdle ~ sdling rights ~ assigning rights ~ permission to use ~ licenang ~ territory ~
payments and charges ~ fair deding ~ educationa use ~ substantial ~ code of practice ~
collecting agency ~ Reproduction Rights Organisation ~ International Federation of
Reproduction Rights Organisations

Introduction

In thistopic, we are primarily concerned with some specific legd and financid detalls that
you will need to address in relation to distance education. This discussion will leed into
Topic 5 (Ingtitutiona Implications and Procedures), where we look a some procedura
aspects of copyright that help an inditution manage these details effectively. Our main
concern here is the drawing up and content of copyright contracts. These will determine
the scope and usage of the learning materials you are preparing and the payments and
chargesinvolved. In your own environment, you may be aole to get additiond help
through educational use dlowancesin your nationd copyright legidation and,
procedurdly, by payment to anational collecting agency.

Contracts

A contract isatool to clarify ardationship a itsinception and it will follow the basic rules
of your nationa contract law. It can help to avoid conflict a later Sages and should set
out the terms and conditions of the arrangement in advance. It identifies each party’s
rights and obligations. A vaid contract has three basic components.

offer, to do or not do something; for example, to use a photograph, to copy an
article, to use a course, to license a software program, or to write a course;

acceptance of the offer; and

consider ation, which may be money or other remuneration, or a promise to
supply goods, or to perform services.
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All activities pertaining to the origination, use, or transfer of course materids and any of
their components should be covered by a detailed contract, including:

employment contracts for full- and part-time gaff;

writing and development contracts for authors and ingtructiona designers,
copyright clearance agreements for atable, figure, poem, piece of music, or
painting;

placement of materid on an Intranet;

proprietary software licences for staff and student use;

sde or purchase of print, audio, video, and eectronic materids;

adaptation or trandation of any materid; and

presentation of course materids in a different medium from the origindl.

Drawing up the contract

Any contract sarts by identifying the parties by their lega names and addresses. It should
then state the purpose of the contract and the rights and obligations of each party and the
consderation or compensation. A number of genera provisons that concern arbitration,
gpplicable law, and bankruptcy should then follow. Discusson and negotiation of dl
clauses, with or without legal advice, should be carried out before signing. All parties
should sign the document, and the signatories should be authorised officers with the
name and position of the individua stated in the contract at the Sgnature line. Signing
should be witnessed.

All clauses should be discussed and mutudly acceptable decisions reached before sgning
the contract, rather than arguing or having any misunderstandings after the event.
Remember that the wording of these agreements is very important, and that everything
involved in the preparation or transfer of courses should be written into alegal contract. It
IS necessary to be very specific about the terms.

A contract is vdid only between the two parties who agree to it. Although contracts can
be very smple, they are often written in lega jargon. Aslong as both parties understand
the basic idesas, lawyers can draft the clauses in precise legd terms. However, if the
expertise or finance is not available, lawyers are not essentia to draft or review an
agreement — common sense language is adequate or amoded agreement can be used asa
basis. For example, Exhibit A shows a pro formafor third party copyright clearance and
Exhibit B shows some examples of contracts for the transfer of materids.
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Transfer of materials

Thetransfer of materidsis covered extensvely The Facilitation of the Transfer of
Learning Materials Manual, dso published by The Commonwedth of Learning. We
will not go into details here, but note that it is atricky areaand you should take care. Brief
comments here give some basic guiddines for the transfer of materids.

A vaiety of arrangements are used for transferring materias and these depend on the
materias themselves and on the particular circumstances of the partiesinvolved. All
arrangements require a contract that protects both the producers and the users of the
materid. Through this contract, producers can control the work they own or have created
and users know exactly what they can use and how they may useit. Both parties know
their respongbilities and the consideration involved. The laws of contract of the particular
juridiction govern future behaviour; details of activities are specified within alegd
jurisdiction but these dso have internationd implications.

We can identify four smple forms of transfer arrangement. Although these are not
mutudly exclusve, nor representative of the whole range of possibilities, they do give
some basic guidelines. With different media, the possibilities and difficulties increase.
Within any particular course, acombination of arrangements might be required, for
example

textbooks or videos provided as adirect sde of physica copies;
study units provided as adirect sde of rights, and

assgnments provided under licence for one particular indtitutiona presentation.

The producer may completdly dictate any of the following arrangements, but some
conditions may be negotiable depending on the user’ s requirements and resources.

The smplest type of transfer isadirect sale of course materids as physica copies,
usualy with the producer providing no additiond support. The user can use the
materid within norma copyright congrants, for example, no copying is dlowed but
students can use the material. A contract may not be required if each party’srights,
responghilities, and remuneration are subsumed into the actual sale process. By
sdling the copies, the producer has dready undertaken the respongibility for
ownership and third party copyright clearance in this environment or to this particular
user. However, if physica copies are not supplied and the producer gives permisson
to copy from masters, say, then a contract is required. This becomes a different type
of arrangement, which may or may not have the same complications as licenang, but
thereis no temporary or permanent transfer of rights.
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It is possible for a producer to sell or assign the rights of materid in perpetuity; the
user could then do what they like with the materid asthey now ownit. A Smple
contractua arrangement would be required for the sale confirming assgnment of the
rights for some consideration. However, the producer is unlikely to do this. Any
additiona support isaso unlikely.

Another smple arrangement is per mission to use, in which an inditution alowsits
materid to be used by another in some way, without charge, and possibly under some
conditions, for example, in a particular ingtitution or territory and for a defined period
of time. This arrangement is likely to be covered by a smple agreement outlining the
conditions and confirming that the producer owns the complete work. The producer
may be able, under the terms of course development funding, for example, to provide
the materias to users only in Commonweslth countries, to user inditutions that are
publicly funded, or to other members of a particular consortium.

Withlicensing arrangements, a producer grants a licence to use the materia for a
specified period of time with certain obligations from the user. The licence could be
exclusvein a particular country or region. The materiads may be modified, adapted,
re-formatted, or trandated in some way, and it may be possible for the user to sl
rights of these new materias to others. The contract needs to indicate the restrictions
that both parties agree. However, the ownership of the rights to the origind materias
in dl licenang arrangements remains with the producer; redtricted rights are
temporarily assgned to the user. Licensing arrangements are the most likely option for
media other than print.

Territories

Y ou may have contracts for use of materias that cover your own staff and students, or
perhaps you identify them as being in particular locdlities. Perhaps you have different
campuses, or you register students world-wide on a distance learning basis. Perhaps you
envisage sling your materias aswell as producing them for your own students, so you
want to clear for onward sde in the Commonwedth or in the world-wide market. In all
these cases, the contracts that concern the original and third party copyrights will need to
specify exactly the extent of use or sde.

Other licences

Y our indtitution probably holds blanket or Site licences for some readily available
software packages. Probably through the library or learning resources centre you may
have access to specific databases or on-line journds for private sudy. These fadlities
could be extended to distance learners by remote access through an ingtitution web site,
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access to which islikely password protected. The contracts with al these suppliers will
need to identify exactly what you and your students can do.

Payments and charges

Copyright holders can charge what they like for anything that you want to do with the
materid, athough you may find that there are accepted practicesin particular
environments. These depend on:

what the materid is,

who ownsit;

who dse hasrightstoit;

what you are going to use it for;
how you are going to useit; and

what protection you can offer for onward copying or misuse.
For clearance of third party materid, payment islikely to be affected by:

territorial restrictions — for example, staff and registered students, or one
country, or Commonwedth countries, or world-wide;

type of media — for example, print or ontline and

sour ce of material —for example, from a‘commercia’ publisher or another
inditution.

In the transfer of a complete course, the Situation can be complicated. There may be an
initid set-up fee, plus an annua adminigration fee, plus afee per number of copies made
or number of students enrolled. Perhaps study units or textbooks are purchased off-the-
shdlf. Payment for software licencesis likely to be per number of copies made or per
number of machine inddlations or as an extenson of an exising site licence.

Even if you are digtributing your student materias at no charge, you gtill need to obtain
permission from the origind copyright holders. The returns that you get from use of the
materid are unrelated to the ownership of it. M oney and per mission are not linked. You
will probably be asked to pay for use, regardless of how or whether you are charging for
it.
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Fair dealing and educational use

In mogt nationd legidation, there is some alowance for usng small amounts of copyright
meaterid without obtaining permisson. For research and private study, these
alowances may be quite extensive, for example, not more than one complete chapter of a
book or five percent of the total whichever isthe greater, and one article from a set of
journd or conference proceedings. However, thisfair use for criticism and reviewmay
not be clearly specified, but rather vaguely referred to as not more than a substantial
part. Within your environment, acode of practice may indicate that extracts of say 400
words from atext, or a series of extracts totalling no more than 800 wordsis acceptable
with appropriate acknowledgement. However, thisis acode of practice and not the legd
requirement. Generally speeking, dl tables, charts, photographs, and substantia extracts
of text must be cleared with the origind copyright holder.

Y ou need to check your own national legdation. Clarify the meaning of the word
substantial, if itisused, asit has both quantitative and qualitative implications.

Collecting agencies

In addition to your nationa copyright legidative body, you may have a centra
Reproduction Rights Or ganisation (RRO). Examplesinclude the Copyright Licensng
Agency in the United Kingdom, the Copyright Agency Ltd. (CAL) in Audtrdia,
KOPIKEN in Kenya, and CANCOPY in Canada. These agencies act on behaf of the
publishers of, for example, textbooks, periodicas, and learned societies, and authors
within their own country. The number of RROs is growing and nearly dl agencies are
members of the I nter national Federation of Reproduction Rights Organisations
(IFRRO). Y ou should be able to get some information from their respective web Sites.
Generdly spesking, they have reciproca agreementsin other countries but primarily grant
licences that alow usersto photocopy materia within their own countries.

Reproduction Rights Organisations have specid significance for educationa users, as
they may grant licences to ingtitutions for a certain amount of copying for sets of learning
materias. If you are producing materids for your own face-to-face students, then you
may be able to take advantage of a blanket licence. Or if you are producing learning
materias for distance education, alimited amount of copying may be permissible. The
ingtitution would pay an annud fee to the RRO based on its enrolment. In addition, the
RRO may undertake clearance of additiona meteridsfor individuds and ingtitutions on
payment of afee, thus effectively collecting payment on behaf of copyright owners.
Some published materid may be withheld by the copyright holders from this system and
will require specid clearance.
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Y ou will probably aso have anational performing rights society that collects money
on behdf of performers, composers, and players of music. If you are including music, for
example, in radio broadcasts as part of a distance learning course, then you will need a
licence from this society and to pay appropriately. Y ou may have other collecting agencies
such asamechanical copyright protection society, authors' licensng and

collecting society, design and artists copyright society, newspaper licensing
agency, and publishers’ licensing society that collect fees and issue licences on behdf
of copyright owners.

If you transfer materiads from one inditution where use is permitted by nationd
legidation, payment of alicenceto anationa collecting agency, or both, then none of
these permissons will operate in your own environmen.
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Activity 4.1: Legal and Financial Aspects of Copyright

Check with your indtitutional legd advisor on policiesand al contracts.

Check any ingtitutional copyright clearance pro formas, employment and
development contracts, and transfer of materids contracts.

Check your national copyright legidation for details of fair deding and
educationd use.

Clarify the use of theword ‘subgtantid’ if it isused in your nationd copyright
legidation.

Check with your library or learning resource centre what is dlowable in a distance
learning context either as a consequence of the nationd legidation or as part of any
licendang agreements held.

Liase with your RRO and establish exactly what you can do under the blanket
ingtitution licence and under separate transactiond licences.

Check if you have any other nationd rights or other collecting agencies.
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TOPIC 5

Institutional Implications and Procedures

Key terms and issues

employment contract ~ ownership of intellectua property ~ third party materias ~
inditutiona licences ~ indtitutiona procedures ~ subsidiary rights ~ students

Introduction

In the last topic, we saw some of the legd and financia implications of copyright and the
requirement for contractsin many diverse areas. As you can gppreciate, the inditution
must protect itself from these implications by having sound and secure systems for setting
up, monitoring, and coping with the financid problemsthat they involve. Aninditution
needs precise policies and procedures to cover the activities of its adminigrative and
academic staff and students.

The ownership issue for academics, instructors, and authors

If awriter is developing materid for a producer, the terms of his or her contract must
determine who ‘owns’ thefina product — the intellectud property. Aninditution usudly
ownsintellectual property rights as part of the terms of employment if the writer isa
full-time member of staff. However, terms of employment may not be entirely clear-cut as
the employment contract probably coversdl patents, inventions, literary and artistic
copyrights, trademarks, and designs, and “intellectua property” may not be sufficiently
defined to include dl stuationsin which copyright materid may be used.

Aswdl as adefined ownership palicy, there may be an internd understanding or code of
practice concerning academic endeavours. For example, an academic may receive some
revenue and have some control over the licences from a patent or trademark developed
within inditution time and as well may use inditution fadilities but may not retain
ownership of intelectud property. The ingtitution probably uses this approach to
encourage its research program. Rightsto atextbook or ajourna article that have not
been written as part of an academic’s duties but during their working time are generdly
conddered as resding with the individua not the ingtitution. However, rights to courses
that have been developed as part of an academic's duties are definitely held by the
indtitution, regardless of their components. The Stuation becomes more confusing when
some of these components, for example, software or atextbook, are dill in the
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individua’ s ownership. In addition, academics may perceive that on-line courses that
perhaps developed from lecture notes, recordings, or web Stes dso fal into the same
category as patents and trademarks, especidly if the materia developed gradudly,
converting material written for campus students to suit those in distance education.

Ingtitutions need to have very clear policies that include courses but that do not affect their
normal practices and processes of research and publication. An ingtitution may need to
reimburse payments received for any onward transfer arrangements back to the faculties.
Equally, academics need to be aware that relinquishing their rights to distance education
courses that are developed as part of their employment does not compromise course
content and academic freedom. Some academic staff associations view that academics
should retain rights to their courses however they are taught — face-to-face, print, or on-
line. Y ou will need to darify dl inditution policies and their enactment carefully.

All employment contracts need to be very specific. Other contracts with outside writers,
course developers; ingtructiona designers, video, audio, and software producers and
suppliers, and anyone involved with course development for the ingtitution should aso be
very specific. Ownership of the origind materid, its value, and the ownership of the find
product need careful clarification.

Third party materials

It isthe author’ s respongibility to identify the use of any third party copyright materia in
course materids. However, to administer clearance and payment properly, the ingtitution
probably needs to set up the appropriate procedures. Copyright holders require
payments and information about where and how their materid has been used. Funds need
to be dlocated to pay for usage. The extent of clearance should be determined asa
metter of policy. The copyright pro formain Exhibit A can be used as abass for
clearance. Y ou should take particular care if the medium of course ddlivery is changed at
any stage.

Licensing and contractual procedures

Likely, anumber of inditutiona licences exigt, including those with the nationd collecting
agency for photocopying and with software houses for licensed use on- and off-campus.
Licencesfor recording educational broadcast materia from nationd televison or from
national open university-type broadcasts might also be in opertion.
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The library will hold database subscriptions and eectronic journals subscriptions. With
these, printing out is probably lega on an individua bas's, but the materia cannot be
gtored. Check with your librarian. Y ou will need to know the details of individua
contracts with suppliers. For example, permisson may be given by a CD-ROM supplier
to place the materia in a database that could then be accessed remotely by distance
learners through a modem.

Selling materials

If you want to sell any materids, then you have to ensure that you own them and arein a
position to sdl them. This particularly concerns ownership of the origind materia and
gppropriate permission from third party copyright holders. As we saw earlier, the transfer
of materiasistricky and you need to take care. There are anumber of ways of obtaining
revenue by sdling actua copies or the rights to reproduce. Y ou could decide to go
through the whole publishing process and physicaly sdl off-the-shdf copies. Thisis
obvioudy amgor undertaking in terms of the logistics of production and economics of
copyright clearance. However, you might decideto do it.

Y ou could license another indtitution to use your materia's under some contractud
arrangement. Aswe saw earlier, you need to take care with the contract and each party’s
roles and respongbilities. Note particularly the length of the contract and the position of
any third party copyright. Be careful about exactly what you are alowing the user to do
and include appropriate restrictions in the contract. For example, indicate ‘ print
reproduction right only’, if that is what you are dlowing. Y ou may dso be ableto sl the
subsidiary rights separately, for example, for trandation, or for a particular territory, or for
radio broadcast within a particular territory.

If you wish to sl any materials, you need to have a system to supply review copies. No
one will consder buying without examining the materia and probably passing it through
their own academic review process. If you are licenang materids, then you may need to
supply printing films, masters, and information about third party copyright holders. If you
are sling adaptation rights then you need to supply an appropriate electronic version.
The Facilitation of the Transfer of Learning Materials Manual, aso published by
The Commonwedth of Learning, will give you more detailed information on these
complicated tasks.
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Buying materials

When buying materials you need to consider the same issues as when sdling materias.
The producer cannot sal materiadsto you if they do not own them. Again the contract is
important in identifying roles and responsibilities of each party and should include
arbitration and termination clauses. Y ou will need:

infor mation on courses from producers;

review copies from producers,

ingtitutional procedures for contractua negotiations with producers,

internal processes for academic and ingtructiona design review of courses; and

development processes for adapting, printing, clearing any additiond rights, and
findly digributing the materias to Sudents.

Note there may be subsidiary rights for adaptation, trandation, or other mediathat you
will need to negotiate, as well asthe main print rights.

Students

Your registry will need to make sure that details about registered students are kept
accurately. Y ou may have permission to use materia only for registered students. Use of
software and other licencesislikely to be based on restricted access to registered
students. Students are likely to have password access to ontline courses, or eectronic
journals and databases. In addition, student enrolment figures may be used as abasis for
payment for third party copyright clearance and licences to use any other materid.

Note aso that you need to protect student informetion if you are encouraging e-mail and
computer conferencing facilities.
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The copyright of materiads, including cases, assgnment answers, and articles that are
produced by students in the course of their studies, needsto be clear. Theinditution
should have ownership, which is assgned on initid regidration. For example, the
economic rights of a student case study are vested in the ingtitution, which could then use
it edsawhere for monetary gain. However, the mora rights are still vested with the student
and the indtitution may not take any of this materid and present it or change it or not
attribute it as thiswill infringe the student’s mord right.
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Activity 5.1: Institutional Implications and Procedures

Check your ingtitution’sintellectual property policy.

Check the employment contractsfor all teaching and writing staff and ensure
that the intellectud property policy is enacted.

Check what licences are paid for by the indtitution, when, and whét is dlowed
under their terms.

Check your ingtitutional systems for copyright clearances, acknowledgements and
payments. Appropriate records must be kept in the event of any problems or
dispute, or any onward changes, for example, change of media or transfer of
meaterid.

Check the procedures for buying and sdling materidsin atrander arrangement.

Check the procedures for dl contractua arrangements involving materias: print,
audio, video, eectronic, software, databases, on-linejournals, and so on.

Check student registration documentation for use of teaching materids,
protection of data, and use of student materials generated as part of their studies.
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TOPIC 6
Other Media

Key terms and issues

audio ~ visud ~ audio-visud ~ dectronic ~ multimedia~ Internet ~ broadcast ~ software
~ CD-ROM ~ ortline courses ~ web stes ~ hyperlinks ~ home pages ~ digita licensing
~ passwords ~ databases

Introduction

Nationd copyright legidation usudly alows copyright owners to copy, adapt, publish,
perform, and broadcast their works. We can bresk this down into delivery viasix basic
media audio, visud, audio-visua, dectronic, multimedia, and the Internet and web stes

Audio — someone reads a complete nove onto an audio-tape for ddivery to
students as part of aliterature course. The right to thistalking book is caled
‘dnglevoice reading’. A shortened verson would aso need the right for
adaptation. Dramatisation with different actors taking different parts would aso be

aseparate right.

Visual — use of paintings or illusirations in another context, for example, posters or
film grips

Audio-visual — video rights include those of dramatisation, actors and musicians
performances, composer, and so on, beyond those of the content of the origind
work.

Electronic — dectronic book rights concern the holding of a complete text of a
work eectronicaly, for example, in adatabase, or distributed as a CD-ROM, or
on-line. Electronic ver son rights concern use of parts of the materid in another
product; for example, in an interactive CD-ROM.

Multimedia — Interactive CD-ROMs and ont+line programs can be created using
many different rights. These might include the software program to create the
product, text on screen prepared by ateam of writers, the same text read by
actors, graphics and artwork, photographs, works of art, musical extracts, and
video clips. Any item may have more than one copyright holder.

The Internet and web sites— the same comments apply as for multimedia. Note
that just because the information is readily accessible, it is not in the public domain,
unless expresdy stated as such. We look at thisissue later in the topic.
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Audio, video, broadcast, and performing rights

With audio-visud materia there may be specific ingructionsin the nationd legidation,
alowing certain kinds of broadcast, copying, and distributing a number of copies, and
indicating how long these copies can be used.

Perhaps you want to use the complete video of aplay in aliterary course, or put together
clipsin aCD-ROM compilation. Y ou will need to clear and pay for many rights, primarily
in two groups.

creators (content and intellectua property); and

performers (dramatic, musical, or recorded).

When making avideo, the rights to be cleared and paid for might include:

origina author or publisher of the work;

screenplay writer for this particular version;

televison or video company;

actors, producer, and director;

composer, conductor, and musicians of any music; and

filming location for the video.

Software

Y our nationd legidation may specificadly include software programs. But generdly, you
cannot change proprietary software; you just useit ‘asis. Aswell, itisillega to copy
without alicence, dthough it is possible to download some common software packages
from the Internet. Many suppliers have specid licensng arrangements for educationa use,
for example, through ste licences and many suppliers actively encourage inditutions to
use their products so that students become proficient in them. It is worthwhile doing some
hard negatiating.
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Electronic: CD-ROM, on-line courses, the Internet, and web sites

Digitised information has a number of different features from other media, which cause
additiona copyright problemsfor originators and users. Digitised information is:

easly manipulated once it has been scanned or digitised,

trandent — the data on screen cannot be touched or handled;

hard to count — repested access by different users on anetwork is hard to quantify;
transnationd — dataiis not affected by any territoria controls;

transactional controls are hard to apply. How do you define atransaction? Is it
ng? Downloading? Placing in a database? Putting on a network? Printing
out? All of these?

end use or user is unrecognisable — it is often hard to quantify where the materids
end up and in whose hands.

Licences to make copies from nationa collecting agencies do not normaly extend to
making electronic copies, printing out eectronic copies, or storage in eectronic form.
However, in 1999 the Copyright Agency Ltd. (CAL) in the United Kingdom brought in
transactiond licences to digitise exigting print materias, other agencies may follow. The
Audrdian federd government is drafting new ‘Digitd Agenda Copyright’ legidation. Fair
dedling provisions for photocopying equaly do not apply. Nationd library privileges
alowing copying of sngle copies for persona use aso do not apply.

There has been much discussion in academic circles about who owns ot line courses and
materids. Y ou need to make sure that ownership is specified in the employment contract.
Asmore and more ‘ conferences and research are conducted ortline, the materid isthen
actudly not published in a conventiona sense and individuals may perceive that they own
articles or materia used from an on-line conference. Problems of ownership may aso
arise with the development of an individud’sweb sSite, especidly if an interactive Stuation
is created with students, and computer conferencing has generated discussions that are
used in another environment.

Internet

The key issue to remember isthat copyright till pertains even though the information is
readily available. Just because something is on the Internet does not mean that you can
just download it and print it out. Electronic copying needs the permission of the copyright
holder or alicence to use in the same way as paper copying. The World Wide Web is
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subject to copyright and the web pages themsdlves are literary works. The textud articles
contained on web pages are also separate literary works, the graphics are artistic works,
and any sound files are recordings of separate musica works. In asingle web site, many
different rights may need to be cleared before you can copy it. The web Ste itself may
give information about what copying is permissible. If not, then you should contact the
web ste directly by e-mal.

Canyou hyperlink to other Stesin your course materias? By including a hyperlink, you
are not actualy copying but you may be indicating to the user that they can copy from the
hyperlinked site, which may or may not be happy with copying. If the new steis not the
home page, it will appear asthough it is part of your own site. Even though no copy is
actudly made, the result comes close to theft. Most nationd laws are unclear; however,
whatever the legidation, common courtesy is till the best option. If you areincluding
hyperlinks, then check with the web page viae-mall.

Digital licensing islikdy to involve the use of, say, a photograph in aweb site or an o+
line course. Or it might be a complete course or article for on-line ddivery in a spedific
way. Or it might involve the right to digitise materia and use it in avariety of ways for
onward transmission to students, perhaps through athird party like a CD-ROM

producer. Generdly spesking, permission for eectronic presentation may be more likely if
you protect access with a password system.

Libraries and databases

Y ou may find that databases are now specificaly covered in your nationd legidation, but
infringement of database copyright does not occur just by normal access and use.
Database legidation extends the normd protection of the work through the unique
database itsalf and the compilation.

Discuss copyright with your librarian or learning resources centre manager. They may be
implicated in any copyright decisons and certainly in how academic staff develop face-to-
face and distance courses. They will aso be involved in monitoring fair use provison.
Further, they may be the repository and guardians of use for CD-ROMs, the managers of
databases, the purchasers of electronic journas, and administrators of modem access for
distance learning students. Y ou need to know exactly what facilities the library and
librarian can offer for on- and off- campus students.
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Activity 6.1: Other Media
Check your national copyright legidation:

Are there specific details about broadcast materia and performances for
education?

Are computer programs specified?

Are databases specified?

Check with your librarian or lear ning resour ces centre manager:
What resources are available and how does the student access them &t a distance?
How is this use monitored?
Whét does the librarian dlow under nationd legidation for dl media?

What doesthe librarian alow under any licence arrangements, for example, the
national collecting agency or specific databases?

Areinter-library facilities available for distance students?
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Exhibit A

Third Party Copyright Pro Forma

Contact your nationa copyright office for details of legidation; it may dso have samples of
request forms. We have restricted the following pro formato print materids. If you want to use
it for other media, for example, audio, video or eectronic materids, then you will need to
change the details. In principle, you follow the same guiddinesin identifying what materid isto
be used, where it comes from, and how it isto be used.

Note the following points:

Y ou will probably receive the copyright holder’ s standard form in response; check the
clauses. Details of payment terms and conditions will be specified, and payment islikely
to be due on publication or presentation date.

Set up asystem that ensures timely payment is made, and on arecurring bassif itison a
per copy, per capita, or per presentation basis.

An invoice may be required for each transaction; check with your finance department.
Payment may need to be made to the copyright holder in local currency.

If permission is denied, then you will need to rewrite to accommodate deleting the
material.

If one copyright holder redtricts permission for an essentid item, for example, within an
anthology, then you need to revise the permisson for al other itemsin the anthology to
match; otherwise you will pay for rights that you cannot use.

Y ou need to record all details for any future use or transfer of materid.
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Permission to Reprint

To:
Publisher, author, copyright holder

Address:
Address, and contact person detailsif available

Permission isrequested to reproducein print form:

Article, chapter, picture, table, and all details of where previously published including
author, publisher, ISBN, 1SSN, volume and issue number, edition, publication date,
numbers of pages.

If permission to reproduce a large percentage of material from a single publication is
requested, then it is likely that permission will be denied.

Title of publication:
Title of course, and course component for which clearance is requested (for example,

SS103: Social Science Foundation), study unit, or course reader.

Previoudy published as:

If thisis re-clearance following a transfer arrangement, where, how, and under what name

the work was previously used should be included.

L anguage:

English, other language, or the language of translation.

Publisher:

The user or producer institution, or if materials are produced through a separate body, this

body.

Natur e of course of study:
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It should be indicated that it is part of a set of distance education learning materialsthat is
given to students as part of their course fee, or sold back to them, or whatever the
particular arrangement is. For example, a course reader might be sold back to students.
Restrictions here may facilitate permission and reduce costs but will restrict onward use.

Rightsrequired:

For example, for staff and registered students only, country, region, Commonwealth
countries or world-wide. Permission will be cheaper and easier with more restrictions but
final materials will be similarly restricted in use.

Proposed publication or presentation date:

A copyright holder may give permission, but with the condition, for example, that
permission has lapsed if publication is not within two years of this date.

Number of copiesrequired:

If applying for restricted rights, the cost may also be reduced by specifying the number of
copies that are expected to be printed or used over the course’s life or on a per
presentation basis. This may reduce costs but will increase the administration required to
keep permission and payments up-to-date.

Acknowledgement required:

The copyright holder will probably want to have precise wording in the acknowl edgements
section, or alongside the printed item.

Cost of permission:

The copyright holder will indicate the terms of permission and payment. If restricted * staff
and students only’ rights are requested, and the material is given as part of the student’s
set of learning materials, then special consideration may be given.
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Please countersgn and return the enclosed copy of this agreement. We would appreciate your
reply as soon as possible. If you are not the copyright holder, please forward this request or
provide details of the appropriate contacts.

Signature:
Name:
Title:

Signature:
Name:
Title:

For and on behalf of the copyright holder:

Signature:
Name:
Title:

Date:
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Exhibit B

Sample Contracts for Transfer Arrangements

ExXamMPLE 1

L ETTER OF AGREEMENT

BETWEEN: [PRODUCER]

AND:
THE COMMONWEALTH OF LEARNING
1285 West Broadway, Suite 600
Vancouver, B.C. V6H 3X8

WHEREAS The Commonwealth of Learning (COL) wishes to make educational materias
(herein defined as courses) available to [USER];

WHEREAS [PRODUCER] owns copyright in courses it has developed;

Now, therefore in consideration of the mutual terms and conditions, undertakings and payments
herein contained and provided for, the parties hereby agree as follows:

TERMSAND CONDITIONS:

1 LICENCE

COL agreesto license each course (per Appendix 'A' and Appendix 'B") in perpetuity for use
by the [USER], provided the total number of students at participating institutions other than at
[user1] does not exceed 100 per course per year.

2. DEFINITION

A coursg, for the purposes of this agreement, shall be a specific version or edition.
A rewritten or significantly updated version shall be regarded as a different course.
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3. ACKNOWLEDGEMENTS

For al [PRODUCER] courses used by the [useR] and listed at Appendix ‘A" and Appendix 'B’,
the name "[PRODUCER]" and the logo of the College should appear on the front cover of the
course materias, and appropriate credit for authorship shall be provided in the
acknowledgements section of the course materials.

4, ANNUAL REPORT

The [usER] involved shdl make available, through The Commonweslth of Learning, a report
on the use of each of the courses listed at Appendix 'A’, including the numbers of students
registering for each course.

5. TERM OF AGREEMENT

This agreement is valid starting <MONTH, DAY, YEAR>.

6. COPYRIGHT ISSUES

Course materials which contain materia for which the copyright is held by ingtitutions other
than [PRODUCER] shall be made available for student reference only, and it shall be the
responsbility of [PRODUCER] to advise The Commonwesdlth of Learning about the materials
affected by this. COL will then advise [USER] appropriately.

7. PRODUCTION OF MATERIALS

One set of the course materials will be provided on diskette and in hard copy form and

the community colleges involved shall be able to adapt the materias and reproduce the
appropriate numbers (as per paragraph 1. above) to meet local needs. In addition to course
materias, a copy of the tutor manua, tests, marking keys, etc. shal aso be provided.

8. PAYMENT

COL agreesto pay [PRODUCER] <AMOUNT PER PERIOD OF TIME> for courses aready
licensed since 1990, payable on the signing of the agreement by both parties. Payments for
new courses may be made in instalments of <AMOUNT PER PERIOD OF TIME>. Rightsto use
versions of courses with a development date of 1990 or earlier, or that [PRODUCER] are no
longer offering, shall be provided gratis (listed a Appendix 'B').

9. ADAPTATION

[PRODUCER] shdl retain the copyright on al adapted courses and shall be supplied with a copy
of the adapted materials. Adapted materials shall contain the acknowledgement of
[PRODUCER] listed at paragraph 3. above.
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10. SpeciFic CONDITION

The agreement, and al of its conditions, shal apply solely and exclusively to course
materials to be made available for use by [USER]. There shal be no resale or
reproduction of materias carried out on behaf of any other party or at any other
geographical location.

AUTHORISED S GNATORY OF:

THE COMMONWEALTH OF L EARNING [PRODUCER]

Head Director

Administration & Finance College Development & Physical Resources
The Commonwealth of Learning [PRODUCER]

Date Date

Director, Asian Programmes, Principal

Materias and Education for All [PRODUCER]

The Commonweslth of Learning

Date Date
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APPENDIX ‘A
(of the Letter of Agreement)

Thisis Appendix ‘A’ to the Agreement between The Commonweslth of Learning and [PRODUCER]
College, dated <MONTH, DAY, YEAR>, to reproduce the following [PRODUCER] courses for the
[USER], the rights period for such reproduction being indefinite with effect from <MONTH, DAY,
YEAR>:

L EARNING

RESOURCES FEE OUTSTANDING
BIP 085 $750 per course
Introduction to Computers

BIP 099 $500 per course
Introductory Keyboarding

(formerly Introduction to Typing)

BIP 110 $750 per course
MS-DOS Concepts
(formerly BIP 140)

BKK 160 $500 per course
Introductory Bookkeeping
BKK 164 $500 per course

Microcomputer Bookkeeping

BOA 070 $750 per course
Better Spelling
BOA 106 $500 per course

Office Communications
(formerly BOA 100)
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BOA 130
Records Management
(formerly SEC 130)

ENG 032
Intermediate Writing Skills

AUTHORISED S GNATORY OF:;

$500 per course

$500 per course

THE COMMONWEALTH OF L EARNING [PRODUCER]

Per: Per:

Title Title

Date: Date:
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APPENDIX 'B'
(of the Letter of Agreement)

Thisis Appendix 'B' to the Agreement between The Commonwesalth of Learning and [PRODUCER],
dated <MONTH, DAY, YEAR>, which contains alist of course materials for which no copyright
chargeisto belevied by [PRODUCER] for use of these materials by [USER]:

L EARNING RESOURCES

1 Courses no longer offered by [PRODUCER]:

Introductory Typing
Intermediate Typing
Advanced Typing
Pitman Shorthand

2. Courses with a development date of 1990 or earlier:

BIP 120, Introduction to WordPerfect

BIP 130, Introduction to dBase |11+

BIP 140, Lotus 1-2-3 Applicaions

BOA 141, Business Calculating Machines and Mathematics
BOA 143, Written Business Communiceations

AUTHORISED S GNATORY OF:

THE COMMONWEALTH OF L EARNING [PRODUCER]
Per: Per:

Title: Title:

Date: Date:
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Example 2

Letter of Agreement

BETWEEN:

[PRODUCER]
AND:

The Commonwedlth of Learning
1285 West Broadway, Suite 600
Vancouver, B.C.

V6H 3X8

WHEREAS The Commonweslth of Learning (COL) wishes to make educational materials
available to Commonwealth Nations mutually agreed to between COL and the [PRODUCER], and
listed at Appendix 'B';

WHEREAS the [PRODUCER] owns copyright in materials, known as the [NAME OF SERIES], it has
developed;

NOW, therefore in consideration of the mutua terms and conditions, undertakings and payments
herein contained and provided for, the parties agree as follows;

TERMSAND CONDITIONS

1. LICENSE

COL agreesto license each module (per Appendix 'A") for a [PERIOD OF TIME for use by
public educational ingtitutions in Commonwealth countries (per Appendix 'B") mutualy agreed
to by COL and the [PRODUCER].

The [PRODUCER] will provide COL with both a Master and Make-Ready copy of al the
modules purchased under the terms of this site license. Thiswill provide COL with copyright
reprint authority for the modules for a[PERIOD OF TIME with effect from [MONTH, DAY,
YEAR].
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2.  UPDATES

The [PRODUCER] will provide updates at no additional costs for a [PERIOD OF TIME from the
date of the purchase of the site license for any specific module. Updates required after
[PERIOD OF TIME from date of purchase may be made available at a cost to be negotiated at
the time.

3. OWNERSHIP

All materials covered under the terms of this agreement remain the property of the
[PRODUCER]. Changes, modifications, additions or deletions are strictly prohibited without
the express written permission of the [PRODUCER].

4.  LIABILITY

The materials will be supplied by the [PRODUCER] on an "asis" bass, without any
guarantee/warranties of any kind whatsoever. The [PRODUCER] shall not be liable to COL
for any damage or loss resulting from the use of the materials (as listed in Appendix 'A’)
however caused or howsoever arising.

5. REPORT OF USAGE

COL agrees to provide the [PRODUCER] with an annua report on ingtitutions using the
modules and the enrolments at these ingtitutions.

6. PAYMENT

COL agrees to make a payment of [AMOUNT] per year, payable before [MONTH, DAY,
YEAR], as the license fee for the right to utilise and reproduce the materials on a multinationd
basis, for a[PERIOD OF TIME with effect from [MONTH, DAY, YEAR].

7.  TERMINATION

Both parties may terminate the agreement of the license of the [NAME OF SERIES] by
providing written notice, such notice to take effect [PERIOD OF TIME from receipt of notice
by the second party.
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THE COMMONWEALTH OF L EARNING

Head, Administration and Finance

[PRODUCER]

International Director

The Commonweslth of Learning [PRODUCER]

Date Date

Director, Asian Programmes, Materials Marketing Manager

and Education for All [PRODUCER]

The Commonwealth of Learning

Date Date
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APPENDIX "A"

Thisis Appendix "A" to the Agreement between The Commonwesdlth of Learning and
[PRODUCER], dated [MONTH, DAY. YEAR].

LIST OF MODULES
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APPENDIX "B"

Thisis Appendix "B" to the Agreement between The Commonwealth of Learning and the
[PRODUCER], dated [MOTH, DAY, YEAR].

PUBLIC EDUCATIONAL INSTITUTIONS IN COMMONWEALTH COUNTRIES

1. Antigua& Barbuda 24. Nauru

2. Bahamas 25. Nigeria

3. Bangladesh 26. Pakistan

4. Barbados 27. PapuaNew Guinea
5 Bdize 28. St. Kitts& Nevis
6. Botswana 29. S Lucia

7. Brunel Darussalam 30. St Vincent & Grenadines
8. Cyprus 31. Seychelles

9. Dominica 32. Sieraleone

10. The Gambia 33. Solomon Idands
11. Ghana 34. South Africa

12. Grenada 35. Si Lanka

13. Guyana 36. Swaziland

14. India 37. Tanzania

15. Jamaica 38. Tonga

16. Kenya 39. Trinidad & Tobago
17. Kiribati 40. Tuvau

18. Lesotho 41. Uganda

19. Malawi 42. Vanuatu

20. Maldives 43. Western Samoa
21. Mdta 44. Zambia

22. Mauritius 45. Zimbabwe

23. Namibia
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Exhibit C

Overheads or Handouts and Activities
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Topic 1. The Basics of Copyright

- intellectual property

the basic material of works of the mind in any
form, protected by copyright, trademark, or
patent legislation

- copyright

right to copy, broadcast, adapt, perform, or
publish a work, or authorise others to do so

- .economic rights

the value of a creator’s work for which copyright
Is the trading system for intellectual property.
They can be:

licensed

assigned

reserved

- moral rights
paternity —right to be identified as author
Integrity — right to object to derogatory treatment

false attribution —right not to have a work
wrongly ascribed

17 Exhibits



Activity 1.1: The Basics

Investigate precise details of your national copyright legidation:
How areliterary, artistic, musical, and dramétic forms of copyright identified?
Are computer programs and databases included in the legidation?
Are economic and mord rights identified?
Which mord rights are identified?
What are the various terms of copyright protection for different types of work?
What internationa convention isyour country following?

Can you envisage any particular problems that might be encountered in your
environment?

What are the latest developmentsin this area?
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Topic 2: Copyright and Distance
Education

- fair use, fair dealing or educational use

As used in national copyright legislation, fair use
may mean that single copies can be made for
research and private study; consequently this
allowance in copyright legislation is of little use
in distance learning as you cannot expect your
students to go to a library and make a copy of a
particular article, say, for their own study.

- original material
libel
obscenity
blasphemy
negligent mis-statement
other liabilities

- plagiarism

using copyright material and passing it off as
your own

- author’s warranty
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as an institution, you may still be liable

- third party copyright
transferring material
media
multiple copyrights
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Activity 2.1: Copyright and Distance Education
Check your national copyright legidation:

Are any particular approaches for face-to-face teaching specified?

Are any different gpproaches for distance teaching specified?

Are any details, such as use of copyright materiasin setting and answering examination
questions, specified?

Do you have andaiond collecting agency that could license you to use materias under the
netiond |egidation?

Is there a government body that can offer advice?

Do you have specific content or academic requirements for your ingditution and the
presentation of its courses?

Do you have specific ddlivery requirements for your indtitution and the presentation of its
courses?

Do you have particular funding requirements that affect how your inditution operates?
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Topic 3: International Conventions

and National Legislation

. conventions

Berne Convention (1886): gives rights
across member countries for a creator to
control copyright in his or her work.
Standards must be included in domestic
laws.

Universal Copyright Convention (1952):
gives rights across member countries for a
creator to control copyright in his or her
work. Work must carry a copyright notice to
be protected.

Rome Convention (1961): protects the
rights of performers, broadcasters, and
record producers

Geneva Convention (1971): covers
unauthorised duplication of discs,
CD-ROMs, and cassettes
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Activity 3.1: International Conventions and National
Legislation

Investigate the UCC and Ber ne Conventionsand your national copyright legidation:

What convention pertainsin your country and in those countries with which you are
deding?

How doesthisinternationa convention affect your own nationd legidation?

Arethere any sgnificant points that you should note in rdation to your own nationd
legidation?

Are there any sgnificant points that you should note in rdation to your own inditution?
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Topic 4: Legal and Financial Aspects
of Copyright

- contracts

required for all activities involved in preparing
and presenting courses

. transfer of material

direct sale

selling and assigning rights
permission to use

licensing

- collecting agencies

reproduction rights organisation
national performing rights society
mechanical copyright protection society
authors’ licensing and collecting society
design and artists’ copyright society
newspaper licensing agency

publishers’ licensing society
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Activity 4.1: Legal and Financial Aspects of Copyright

Check with your indtitutional legd advisor on policiesand al contracts.

Check any ingtitutional copyright clearance pro formas, employment and development
contracts, and transfer of materials contracts.

Check your national copyright legidation for details of fair deding and educationa
use.

Claify the use of theword *subgtantid’ if it isused in your nationd copyright legidation.

Check with your library or learning resource centre what is dlowable in a distance
learning context either as a consequence of the nationd legidation or as part of any
licendang agreements held.

Liase with your RRO and establish exactly what you can do under the blanket inditution
licence and under separate transactiona licences.

Check if you have any other nationd rights or other collecting agencies.
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Topic 5: Institutional Implications
and Procedures

- establishing ownership

original materials
third party materials

- institutional procedures

contracts

original materials
third party materials
licences

selling materials
buying materials
students

Exhibits
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Activity 5.1: Institutional Implications and Procedures

Check your ingtitution’sintellectual property policy.

Check the employment contractsfor all teaching and writing staff and ensure that
the intdllectud property policy is enacted.

Check what licences are paid for by the indtitution, when, and what is dlowed under
their terms.

Check your ingtitutional systems for copyright clearances, acknowledgements and
payments. Appropriate records must be kept in the event of any problems or dispute, or
any onward changes, for example, change of media or transfer of materid.

Check the procedures for buying and sdling materidsin atrandfer arrangement.

Check the procedures for dl contractud arrangements involving materids. print, audio,
video, electronic, software, databases, on-line journds, and so on.

Check student registration documentation for use of teaching materias, protection of
data, and use of student materials generated as part of their studies.
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Topic 6: Other Media

- other media

audio

visual

audio-visual

electronic

multimedia

the Internet and web sites

. electronic

CD-ROM
on-line courses
the Internet
web sites

- copyright in the digital environment

many of the same rules apply as for print
material

freely available does not mean that the
material is free

many different rights owners need to be
identified

permission is required from creators and
performers

Exhibits
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Activity 6.1: Other Media

Check your national copyright legidation:
Are there specific details about broadcast materia and performances for education?
Are computer programs specified?

Are databases specified?

Check with your librarian or lear ning resour ces centr e manager:
Wheat resources are available and how does the student access them at a distance?
How is this use monitored?
What does the librarian dlow under nationd legidation for al media?

What does the librarian dlow under any licence arrangements, for example, the nationa
collecting agency or specific databases?

Areinter-library facilities available for distance sudents?
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